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COMPLAINT 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


Plaintiffs, by their undersigned attorneys, DEMOV, 
MORRIS, LEVIN & SHEIN, for their complaint, allege: 
| 1. This Court's jurisdiction is based upon the 
Fifth and Fourteenth Amendments of t e United States 
Constitution, Title 28 U.S.C. Sections 1331, 1343, 1361 and 
2201, Title 42 U.S.C. 8 § 1982, 1983, 2000d and 3612 and 
principles of pendent jurisdiction. 

2. This action arises under the United States 
Constitution, the Civil Rignts Acts of 1866, 1871, 1964 et seq., 
the National Housing Act, as amended, the Housing and Urban 
*ay-lopment Act of 1965, the rules and regulations of the 
Department of Housing and Urban Development ("HUD" herinafter), 
the Private Housing Finance Law of the State of New York, and 
the rules and regulations of the New York State Division of 
Housing and Community Renewal and the Department of Housing 
and Development Administration of the City of New York ("HDA" 
hereinafter) and principles of common law. 

3. ©<‘aintiff TRINITY EPISCOPAL SCHOOL CORPORATION 
("Trinity Schoc}.” hereinafter), formerly known as New York 
Protestant Episcopal Public School is, and throughout the 
times hereinatter, was a corporation organized under the laws 


of the State of New York by Act of the Legislature of that 
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state on March 14, 1806. 

4. Plaintiff TRINITY HOUSING COMPANY, INC. ("Trinity 
Housing" hereinafter) is, and throughout some of the relevant 
times h: -einafter alleged was, a limited profit housing 
company organized and existing under Article 2 of the Private 
Housing Financing Law of the State of New York. 

5. (a) Defendant GEORGE ROMNEY is, and throughout 
some of the times hereinafter alleged was, the Secretary of 
defendant UNITED STATES DEPARTMENT OF HOUSING AND URBAN 
DEVELOPMENT ("HUD" hereinafter). 

(b) Defendant S, WILLIAM GREEN is, and throughout 
some of the times hereinafter alleged was, Regional Addministrator 
of defendant HUD; 

(c) Defendant UNITED STATES DEPARTMENT OF 
HOUSING AND URBAN DEVELOPMENT is, and throughout the times here- 
inafter alleged was, the Department charged with the respons- 
ibility of distributing funds of the United States Government 
allocated for various housing programs throughout the United 
States, overseeing the federal housing acts, housing programs 
and issuing rules and regulations with respect thereto; 

(ad) Defendant CHARLES URSTADT is, and through- 
out some of the times hereinafter alleged was, the Commissioner 
of defendant NEW YORK STATE DIVISION OF HOUSING AND COMMUNITY 
RENEWAL: 

(e) Defendant NEW YORK STATE DIVISION OF 
HOUSING AND COMMUNITY RENEWAL is, and throughout some of 


the times hereinafter alleged was, a division of the Executive 
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Department of the defendant THE STATE OF NEW YORK, charged with 
the responsibility of supervising various housing programs 
in the State of New York and issuing rules and regulations 
with respect thereto; 

(f) Defendant JOHN V. LINDSAY is, and through- 
out the times hereinafter alleged was, Mayor of the City of 
New York; 

(g) Defendant ALBERT A. WALSH is, and through- 
out some of the times hereinafter alleged was, Administrator 
of the defendant NEW YORK CITY DEPARTMENT OF HOUSING AND 
DEVELOPMENT ADMINISTRATION: 

(h) Defendant HOUSING AND DEVELOPMENT ADMINISTRA- 
TION OF THE CITY OF NEW YORK ("HDA") is, and throughout the 
times hereinafter alleged was, charged with the responsibility 
of initiating, conducting, evaluating, supervising and coordinating 
programs relating to urban renewal and publicly assisted hous- 
ing among other things; 

(i) Defendant THE CITY PLANNING COMMISSION OF 
THE CITY OF NEW YORK ("City Planning Commission") is, and 
throughout the times hereinafter alleged was, charged with 
responsibility of initiating and preparing plans with respect 
to building projects in the City of New Yo. and conducting 
hearings with respect thereto, among other things, and de- 
fendants DONALD H. ELLIOTT, WALTER McQUADE, IVAN MICHAEL, 


GERALD L, COLEMAN, CHESTER RAPKIN and MARTIN GALLENT were 


chairman and commissioners thereof, respectively; and 
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(j) Defendants ABRAHAM D, BEAME, SANFORD D. 
GARELIK, PERCY E, SUTTON, ROBERT ABRAMS, SEBASTIAN LEONE, 
SIDNEY “UEVISS and ROBERT T. CONNOR are, and throughout some of 
the times hereinafter alleged were, along with defendant JOHN 
V. LINDSAY, members of the Board of Estimate of the City of 
New York. 

6. Prior to 1962, plaintiff TRINITY SCHOOL owned, 
maintained and operated a private, non-Sectarian, elementary 
and secondary school located in the area between West 91st 
and West 92nd Streets between Columbus Avenue and Amsterdam 
Avenue, in the Borough of Manhattan. The school facilities 
consisted of a number of buildings built at various times, 
together with supporting athletic facilities. The school 
provided education from grades 1 through 12 and students 
for such grades attended and continue to attend Trinity School. 
Substantial scholarships have been and continue to be made 
available to students of widely varying backgrounds, including 
lower economic standings, and, as a result, the school has, 
continues, and will, continue, to function with, a student 
body, integrated economically, and in terms of race and creed. 

7. Prior to and in 1962, the general area and im- 
mediate surrounding environs in which Trinity School was 
located was deteriorated, sub-standard and unsanitary. The 
structures in the general area were mostly dilapidated and 
crumbling, the racial integration of the community was dete- 


riorating and a high incidence of crime was prevalent. 
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8. As a result of the foregoing, plaintiff Trinity 
School, together with its staff and its students were in 
constant danger and were subject on a daily basis, to an 
unhealthy atmosphere. As a reSult, plaintiff Trinity School 
commenced planning for the removal of its facilities to a 
new site located outside of the City of New York. 

9. Defendants CITY OF NEW YORK and HDA devised and 
promulgated with the approval and assistance of (financial and 
otherwise) of defendant NEW YORK STATE DIVISION OF HOUSING 
AND COMMUNITY RENEWAL and the HOUSING AND HOME FINANCE AGENCY 
OF THE UNITED STATES OF AMERICA (the predecessor agency of 
defendant HUD), a plan for the replanning, improvement, re- 
construction anc neighborhood rehabilitation of the general 
area in which plaintiff TRINITY SCHOOL was located. (The area 
became known as and is hereinafter described as the West Side 
Urban Renewal Area.) The plan, as prepared by defendant CITY 
OF NEW YORK and HDA (or its predecessor, the Housing and Re- 
development Board) was approved by defendant THE NEW YORK STATE 
DIVISION OF HOUSING AND COMMUNITY RENEWAL, the predecessor of 
HUD (the HOUSING AND HOME FINANCE AGENCY), defendant CITY 
PLANNING COMMISSION and by the BOARD OF ESTIMATE OF THE CITY 
OF NEW YORK. T_ =: plan is hereinafter referred to as the "URBAN 
RENEWAL PLAN." The URBAN RENEWAL PLAN was designed to provide 
for the revitalization of the West Side Renewal Area through 
the creation of middle income housing, together with specified 


amounts of both low income and luxury housing and associated and 


- 


= 
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related facilities so as to establish a racially, ethnically 
and economically integrated community. 

11. Acting in reliance upon representations made by 
defendant CITY OF NEW YORK and relying upon the West Side 
Urban Renewal Plan and its terms and conditions, plaintiff 
TRINITY SCHOOL agreed to abandon its plans for moving outside 
of the City of New York and, instead, agreed to remain at 
its then location and to acquire additional adjoining property 
from the City of New York within the West Side Urban Renewal 
Area, and to construct thereon, in addition to its school facilities, 
a rental housing development to be built over a new school 
addition, with financing and supervision to be provided pur- 
suant to Article 2 of the Private Housing Finance Law of the 
State of New York. Plaintiff TRINITY SCHOOL and defendant 
CITY OF NEW YORK entered into and executed a written agreement 
with respect to the foregoing and the Urban Renewal Plan for 
the integrated community formed part of said agreement. 

12. (a) Plaintiff TRINITY SCHOOL duly performed 
its obligations under the aforesaid agreement and in reliance 
upon representations of the City of New York it acquired from 
said defendant a plot of land located in the renewal area and 
known as Site No. 24 and constructed thereon a school addition 
and apartment building. In performing the foregoing, plaintiff 
TRINITY SCHOOL expended more than $3,000,000 of its funds and 
it and plaintiff TRINITY HOUSING incurred mortgage liabilities 


of approximately $5,8000,000. 
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(b) In reliance upon the foregoing agreement, 
the Urban Renewal Plan and representations of the City of New 
York and to induce tenants to occupy the apartment building, 
plaintiff TRINITY SCHOOL assured prospective occupants and 
tenants that the community wide area in which the building was 
located would be a fully economically, ethnically and racially 
integrated middle income housing area pursuant to the Urban Re- 
newal Plan, and based thereon, plaintiff TRINITY SCHOOL was 
able to secure occupants for its apartment building. 

13. Subsequent to the construction of the school 
addition and the apartment building and to the rental of 
apartments in such building, defendants have publicly stated 
their intention to convert substantial portions of the 
West Side Urban Renewal Area changing the community wide 
area from one of a fully racially, ethnically and economically 
integrated one, as delineated in the Urban Renewal Plan and 
in representations of defendant CITY OF NEW YORK to plaintiffs, 
as aforesaid, to one of low income housing without regard to 
ethnic, economic or racial integration, thereby destroying 
the fabric of the community and have commenced specifically, 
to effectuate the aforesiad, without proper hearings or proceed- 
ings. 

14, If the changes are made, it would violate 
plaintiffs’ rights for the following reasons: 

(a) It would be in breach and in violation 


of the agreement between the parties and the various 
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representations which caused plaintiffs to expend 
substantial amounts of money; 

(b) It would unduly impair and affect 
plaintiffs' investments and contractual rights; 

(c) Said changes and the manner in which 
they are being made violate plaintiffs' rights in 
that they are being made without proper hearings 
as required and said changes and the manner in 
which they are being made violate plaintiffs' rights 
under the United States Constitution, the National 
Housing Act, The Housing and Urban Development Act, 
the rules, directives and regulations of the applicable 


agencies and the Urban Renewal Plan. 


5, Plaintiffs have no adequate remedy at law 
and they will be irreparably injured if the threatened changes 


are effectuated. 


WHEREFORE, plaintiffs demand judgment as follows: 

(a) Enjoining and restraining the defendants and 
each and every one of them, their agents, servants, employees 
or representatives from promulgating, making or effectuating 
any changes in the West Side Urban Renewal Plan made part 


of the Agreement between the parties; 


(b) Awarding to plaintiffs any damages which they 


have sustained; and 
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(c) Such i'1er and further relief as the Court may 
deem just and proper, together with the costs and disbursements 


of this action, 


DEMOV, MORRIS, LEVIN & SHEIN 


By (Irving Bizar) 
A Member of the Firm 


1180 Avenue of the Americas 
New York, New York 10036 


Attorneys for Plaintiffs 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
SAME TITLE 71 Civ. 4315 (£.W.) 
exec cote ehenas theneseien een ete MNRAS TS x AMENDED COMPLAINT 


Plaintiffs, by their undersigned attorneys, DEMOV, 
MORRIS, LEVIN & SHEIN, for their complaint, allege: 

1. This Court's jurisdiction is based upon the Fifth 
and Fou: teenth Amendments of the United States Constitution, 
Title 28 U.S.C. Sections 1331, 1343, 1363 and 2201, Title 42 
U.S.C. 8 § 1982, 1983, 2000d and 3612 and principles of pendent 
jurisdiction. 

2. This action arises under the United States Con- 
stitution, the Civil Rights Acts of 1866, 1871, 1964 et seq., 
the National Housing Act, as amended, the Housing and Urban 
Development Act of 1965 et sey., the National Environmental 
Policy Act of 1969, the Administrative Procedures Act, the 
rules and regulations of the Department of Housing and Urban 
Development ("HUD" hereinafter), the Private Housing Finance 
Law of the State of New York, and the rules and regulations of 
the Ne» York State Division of Housing and Community Renewal 
and the Housing and Development administration of the City of 
New York ("HDA" hereinafter), and principles of common law. 

3. Plaintiff TRINITY EPISCOPAL SCHOOL CORPORATION 
("Trinity School" hereinafter), formerly know. 21s New York 
Protestant Episcopal Public School is, and throughout the 


times hereinafter, was a corpor:.tion organized under the laws 
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of the State of New York by Act of the Legislature of that 
state on March 14, 1806. 

4. Plaintiff TRINITY HOUSING COMPANY, INC, ("Trinity 
Housing" hereinafter) is, and throughout some of the relevant 
times hereinafter alleged was, a limited profit housing 
company organized and existing under Article 2 of the Private 
Housing Financing Law of the State of New York. 

5. (a) Defendant GEORGE ROMNEY is, and throughout 
some of the times hereinafter clleged was, the Secretary of 
defendant UNITED STATES DEPARTMENT OF HOUSING AND URBAN 
DEVELOPMENT ("HUD" hereinafter). 

(b) Defendant S, WILLIAM GREEN is, and through- 
out some of the times hereinafter alleged was, Regional Admin- 
istrator of defendant HUD; 

(c) Defendant UNITED STATES DEPARTMENT OF HOUSING 
AND URBAN DEVELOPMENT is, and throughout the times hereinafter 
alleged was, the Department charged with responsibility of 
distributing funds of the United States Government allocated 
for various housing programs throughout the United States, over- 
seeing the federal housing acts, housing programs and issuing 
rules and regulations with respect thereto; 

(ad) Defendant CHARLES URSTADT is, and throughout 
some of the times hereinafter alleged was, the Commissioner 
of defendant NEW YORK STATE DIVISION OF HOUSING AND COMMUNITY 
RENEWAL; 

(e) Defendant NEW YORK STATE DIVISION OF HOUSING 


AND COMMUNITY RENEWAL is, and throughout some of the times hereinafter 
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alleged was, a division of the Executive Department of the 
defendant THE STATE OF NEW YORK, charged with the respons- 
ibility of supervising various housing ograms in the State 
of New York and issuing rules and regulations with respect thereto; 
(f) Defendant JOHN V, LINDSAY is, and throughout 
the times hereinafter alleged was, Mayor of the City of New York; 
(g) Defendant ALBERT A. WALSH is, and through- 
out some of the times hereinafter alleged was, Administrator 
of the defendant NEW YORK CITY DEPARTMENT OF HOUSING AND DEVELOP- 
MENT ADMINISTRATION: 
(h) Defendant HOUSING AND DEVELOPMENT ADMINISTRA- 
TION OF THE CITY OF NEW YORK ("HDA") is, and throughout the 
times hereinafter alleged was, charged with responsibility of 
initiating, conducting, evaluating, supervising and coordinating 
programs relating to urban renewal and publicly assisted 
housing, among other things; 
(i) Defendant THE CITY PLANNING vw MISSION OF 
THE CITY OF NEW YORK ("City Planning Commission") is, md through- 
out the times hereinafter alleged was, charged with responsibility 
of initiating and preparing plans with respect to building 
projects in the City of New York and conducting hearings with 
respect thereto, among other things, and defendants DONALD 
H. ELLIOTT, WALTER McQUADE, IVAN MICHAEL, GERALD L. COLEMEN, 
CHESTER RAPKIN and MARTIN GALLENT were chairman and commissicners 


thereof, respectively; and 
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(j) Defendants ABRAHAM D. BEAME, SANFORD D, 
GARELIK, PERCY E, SUTTON, ROBERT ABRAMS, SEBASTIAN LEONE, 
SIDNEY LEVISS and ROBERT T, CONNOR are, and throughout some 
of the tires hereinafter alleged were, along with defendant 
JOAN V. LINISAY, members of the Board of Estimate of ‘ae City 
of New York. 

6. Prior to 1962, plaintiff TRINITY SCHOOL owned, 
maintained and operated a private, non-sectarian, elementary 
and secondary school located in the area between West 91st 
and West 92nd Streets between Columbus Avenue and Amsterdam 
Avenue, in the Borough of Manhattan. The school facilities 
consisted of a number of buildings built at various times, 
together with supporting athletic facilities. The school 
provided education from grades 1 through 12 and stu.-nts 
for such grades attended and continue to attend Trinity School. 
Subscantial scholarships have been and continue to be made 
available to students of widely varying backgrounds, including 
lower economic standings, and, as a result, the school has, 
continues, and will, continve, to function with, a student 
body, integrated economically, and in terms of race and creed. 

- 7. Prior co and in 1962, the general area and im- 
mediate surrounding environs in which Trinity School was located 
was deteriorated, sub-standard and oneantbare. The structures 
in the general area were mostly dilapidated and crumbling, the 
racial integration of the community was deteriorating and a 


high incidence of crime was prevalent. 


8. As a result of the foregoing, plaintiff Trinity 
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School, together with its staff and its students were in constant 
danger and were subject on a daily basis, tc an unhealthy 
atmosphere. As a result, plaintiff Trinity School commenced 
planning for the removal of its facilities to a new site located 
outside of the City of New York. 

9. vefendants CITY OF NEW YORK and HDA devised and 
promulgated with the approval and assistance of (financial 
and otherwise) of defendant NEW YORK STATE DIVISION OF HOUSING 
AND COMMUNITY RENEWAL and the HOUSING /‘D HOME FINANCE AGENCY 
OF THE UNITED STATES OF AMERICA (the predecessor agency of 
defendant HUD), a plan for the replanning, improvement, re- 
construction and neighborhood rehabilitation of the general 
area in which plaintiff TRI’ *™° SCHOOL was located. (The area 
became known as and is hereinafter described as the West Side 
Urban Renewal Area.) The plan, as prepared by defendant CITY 
OF NEW YORK and HDA (or its predecessor, the Housing and 
Redevelopment Board) was approved by defendant THE NEW YORK 
STATE DIVISION OF HOUSING AND COMMUNITY RENEWAL, the predecessor 
of HUD (the HOUSING AND HOME FINANCE AGENCY), defendant CITY 
PLANNING COMMISSION and by the BOARD OF ESTIMATE OF THE CITY 
OF NEW YORK. The plan is hereinafter referred to as the 
"URBAN RENEWAL PLAN,"" The URBAN RENEWAL PLAN was designed 
to provide for .ne revitalization of the West Side Renewal Area 
through the creation of middle income housing, together with 
specified amounts of both low income and luxury housing anc 


associated and related facilities so as to establish a racially, 


- ethnically and economically integrated community. 
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11. Acting in reliance upon representations made by 
defendant CITY OF NEW YORK and relying upon the West Side 
Urban Renewal Plan and its terms and conditions, plaintiff 
TRINITY SCHOOL agreed to abandon its plans for moving outside 
of the City of New York and, instead, agreed to remain at 
its then location and to acquire additional adjoining property 
from the City of New York with the West Side Urban Renewal Area, 
and to construct thereon, in addition to its school facilities, 
a rental housing development to be built over a new school 
addition, with financing and supervision to be provided pur- 
suant to Article 2 of the Private Housing Finance Law of 
the State of New York. Plaintiff TRINITY SCHOOL and defendant 
CITY OF NEW YORK entered into and executed a written agreement 
with respect to the foregoing and the Urban Renewal Plan for 
the integrated community formed part of said agreement. 

12. (a) Plaintiff TRINITY SCHOOL duly performed 
its obligations under the aforesaid agreement and in reliance 
upon representations of the City of New York it acquired from 
said defendant a plot of land located in the renewal area 
and known as Site No. 24 and constructed thereon a school 
addition and apartment building. In performing the foregoing, 
plaintiff TRINITY SCHOOL expended more than $3,000,000 of its 
funds and it and plaintiff TRINITY HOUSING incurred mortgage 
liabilities of approximately $5,800,000. 

(b) In reliance upon the foregoing agreement, 
the Urban Renewal Plan and representations of the City of New 


York and to induce tenants to occupy the apartment building, 
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plaintiff TRINITY SCHOOL assured prospective occupants and 
tenants that the community wide area in which the building was 
located would be a fully economically, ethnically and racially 
integrated middle income housing area pursuant to the Urban 
Renewal Plin, and based thereon, plaintiff TRINITY SCHOOL was 
able to secure occupants for its apartment building. 

13. Subsequent to the construction of the school 
addition and the apartment building and to the rental of 
apartments in such building, defendants have publicly stated 
their intention to convert substantial portions of the West 
Side Urban Renewal Area changing the community wide area from 
one of a fully racially, ethnically and economically integrated 
one, as delineated in the Urban Renewal Plan and in representations 
of defendant CITY OF NEW YORK to plaintiffs, as aforesaid, to 
one of low income housing without regard to ethnic, economic 
or racial integration, thereby destroying the fabric of the 
community and have commenced specifically, to effectuate the 
aforesaid, without proper hearings or proceedings. 

14. Defendant, the U.S. Department of Housing and 
Urban Development, has failed to file an environmental impact 
statement pursuant to the mandate of the National Environmental 
Policy Act of 1969, as the conversion of Site 30 and Site 4 
from middle income to low income housing constitutes major 
Federal action significantly affecting the quality of the 
environment. The cumulative impact of such conversion would 
tip the socio-economic composition of the neighborhood and 


cause a panic flight of middle income families with a consequent 
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reghettoization of the area. 
15. If the changes are made, it would violate 
plaintiffs' rights for the following reasons: 

(a) It would be in breach and in violation 
of the agreement between the parties and the various 
representations which caused plaintiffs to expend 
suvstantial amounts of money; 

(b) It would unduly impair and affect 
plaintiffs' investments and contractual rights; 

(c) Said changes and the manner in which 
they are being made violate plaintiffs'rights iu that 
they are being made without proper hearings as re- 
quired and said changes and the manner in which 
they are being made violate plaintiffs' rights under 
the United States Constitution, the National Housing 
Act. 

(d) It would be in breach of the mandate 
oi the National Environmental Policy Act of 1969. 

16. Plaintiffs have no adequate remedy at law and 
they will be irreparably injured if the threatened changes 


are effectuated. 


WHEREFORE, plaintiffs demand judgment as follows: 

(a) Enjoining and restraining the defendants and 
each and every one of them, their agents, servants, employees 
or representatives from promulgating, making or effectuating 


any changes in the West Side Urban Renewal Plan made part 
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of the Agreement between the parties; 

(b) Awarding to plaintiffs any damages which they 
have sustained; and 

(c> Such other and further relief as the Court may 
deem just and proper, together with the costs and disbursements 


of this action, 


DEMOV, MORRIS, LEVIN & SHEIN 


By (Eugene Morris) 
A Member of the Firm 
40 West 57th Street 


New York, New York 
757-5050 
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Defendants, JOHN V. LINDSAY, ALBERT A. WALSH, 
HOUSING AND DEVELOPMENT ADMINISTRATION OF THE CITY OF NEW 
YORK, THE CITY PLANNING COMMISSION OF THE CITY OF NEW YORK, 
DONALD H, ELLIOTT, WALTER McQUADE, IVAN MICHAEL, GERALD L. 
COLEMAN, CHESTER RAPKIN, MARTIN GALLENT, ABRAHAM D, BEAME, 
SANFORD D. GARELIK, PERCY E. SUTTON, ROBERT ABRAMS, SEBASTIAN 
LEONE, SIDNEY LEVISS, ROBERT T. CONNER and THE CITY OF Nziw 
YORK (hereafter City Defendants), by their attorney, J. LEE 
RANKIN, Corporation Counsel, answering the complaint herein, 
allege as follows: 

1. Deuy the allegations in the paragraphs of the 
complaint numbered "1", "2", "13", "14(a)", "14(b)", "14(c)" 
and "15". 

2. Deny knowledge and information sufficient to 
form a belief as to the truth of the allegations in the 
paragraphs of the complaint numbered "3", "6", "7", "8" and 
"12(b)". 

3. Deny the allegations in paragraph of the complaint 
numbered "S5(c)" and aver that the powers and responsibilities 
of the defendant UNITED STATES DEPARTMENT OF HOUSING AND URBAN 


DEVELOPMENT (hereafter HUD), with respect to administration of 


the Urban renewal Program are set forth in the Housing Act of 
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1949, as amended, 42 U.S.C. $1451 et seq. and respectfully 
refer this court to said statutory provisions for the content 
and legal import thereof. 

4. Deny the allegations in paragraph of the con- 
plaint numbered "5(e)", except admit that defendant NEW YORK 
STATE DIVISION OF HOUSING AND COMMUNITY RENEWAL (hereafter 
HCR) is an agency of the government of the State of New York, 
and respectfully refer the Court to the applicable provisions 
of law setting forth the powers, duties and responsibilities 
of that agency. 

5. Deny the allegations in paragraph of the complaint 
numbered "5(f£)", except admit defenda JOHN V. LINDSAY is 
presently Mayor of the City of New York, having assumed the 
duties of said office on January 1, 1966. 

6. Deny the allegations in paragraph of the complaint 
numbered "5(g)'’, except admit that defendant ALBERT A. WALSH 
is presently Administrator of the defendant HOUSING AND DEVELOP- 
MENT ADMINISTRATION OF THE CITY OF NEW YORK (hereafter EDA). 

7. Deny the eidegativns in paragraph of the complaint 
numbered "5(h)", and respectfully refer the Court to Chapter 
61 of the New York City Charter for the powers, duties and re- 
sponsibilities of the defendant HDA. 

8. Deny the allegations in paragraph of the complaint 
numbered "5(i)", and respectfully refer the Court to Chapter 8 
of the New York City Charter for the powers, duties and 
responsibilities of THE CITY PLANNING COMMISSION OF THE CITY 


OF NEW YORK (hereafter Commission), and admit that defendants 
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ELLIOT, McQUADE, MICHAEL, COLEMAN, RAPKIN and GALLENT were 

at times subsequent to January 1, 1966, Chairman and Commissioners, 
respectively, of the Commission, having been appointed thereto 

by defendant LINDSAY. 

9. Deny the allegations in paragraph of the complaint 
numbered "9", except admit that the defendant THE CITY OF NEW 
YORK (hereafter City) prepared, through its duly authorized 
agency, a plan known as the West Side Urban Renewal Plan, 
which plan was approved by the United States Housing and Home 
Finance Agency (hereafter HHFA), the defendant HCR, the 
defendant Commission and by the Board of Estimate of the City 
of New York (nereafter Board) by resolution adopted June 256, 
1962 (Cal. No. 5-A), and amended by resolutions adopted 
November 21, 1963 (Cal. No. 12-A), December 3, 1964 (Cal. No. 
11-A), October 14, 1965 (Cal. No. 24-A), October 27, 1966 
(Cal. No. 11-A), and December 9, 1966 (Cal. No. 4-A) and re- 
spectfully refer the Court to the text of the said Plan for the 
contents and legal import thereof. 

10. Deny so much of paragraph "11" of the complaint 
as alleges representations made by the defendant City, deny 
knowledge and information sufficient to form a belief as to 
remaining allegations in said paragraph "11", except admit that 
defendant City and plaintiff TRINITY EPISCOPAL SCHOOLS 
CORPORATION entered into an agreement dated June 20, 1968 with 
respect to the disposition of Site 24 in the West Side Urban 


Renewal Area, Borough of Manhattan, and respectfully refer the 
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Court to the text of that agreement for the content and legal 
import thereof, 

11. Deny so much of paragraph "12(a)" of the 
complaint as alleges representations made by the defendant City; 
deny knowledge and information sufficient to form a belief as 
to the remaining allegations in said paragraph "12(a)", except 
admit that plaintiff TRINITY SCHOOL acquired from devendant 
City a plot of land known as Site 24 and located in the West 
Side Urban Renewal Area, Borough of Manhattan, in accordance 
with an agreement between said plaintiff and the defendant City 
dated June 20, 1968, and respectfully refer the Court to the text 


of that agreement for the content and legal import, thereof. 


FIRST AFFIRMATIVE DEFENSE 
12. This Court lacks subject matter jurisdiction over 
this action, 
SECOND AFFIRMATIVE DEFENSE 
13. The complaint fails to state a claim upon which 
relief can be granted. 
THIRD AFFIRMATIVE DEFENSE 
14, The City defendants have at all times acted in 
accordance with applicable constitutional and statutory provisions 
of law and agreements with respect to the West Side Urban Renewal 


Area project. 


WHEREFORE, the City defendants demand judgment in 


theiz-dayor and against the plaintiffs dismissing the cumplaint 
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with prejudice and without costs, 


Dated: New York, New York 


December 3, 1971 


J. LEE RANKIN 

Corporation Counsel of 

the City of New York 
Attorney for City Defendants 


By JOHN R. THO:>SON 


JOHN R. THOLPSON 
Special : tant Corporation 
Counsel 
Office and P.G. Address 
Municipal Building 
New York, New York 10007 
Tel. No. (212) 566-2204 
566-0318 


© 
Neaaia 
ASSL 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
ANSWER 


71 Civ. 4315 


Defendant, George Romney, Secretary of the De- 
partment of Housing and Urban Development; defendant S. William 
Green, Regional Administrator of the Department of Housing and 
Urban Development; and defendant United States Department of 
Housing and Urban Development, by their attorney, Whitney North 
Seymour, Jr., United States Attorney for the Southern District 
of New York, for their answer to the complaint allege as follows: 

1. Deny the averments set forth in paragraphs 1 
and 2 of the complaint, except admit that the action may arise 
upon the principles of common law. 

2. Lack knowledge or information sufficient to form 
a belief as to the truth of the averments set forth in paragraphs 
3 and 4 of the complaint. 

3. Admit the averments set forth in paragraph 5 of 
the complaint. 

4. Lack knowledge or information sufficient to 
form a belief as to the truth of the averments set forth in para- 
graphs 6, 7 and 8 of the complaint. 

5, Lack knowledge or information sufficient to form 
a belief as to the truth of the averments set forth in paragraph 
9 of the complaint, except admits that the "URBAN RENEWAL PLAN", 


being the March 1966 Amended Urban Renewal Plan (Fourth Revision), 
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provides for the renovation of a geographical area known as the 
"West Side Urban Renewal Area", 

6. Lacks knowledge or information sufficient to 
form a belief as tc the truth of the averments set forth in 
paragrapis ll, 12(a), and 12(b) of the complaint. 

7. Deny the averments set forth in paragraphs 13, 
14 and 15 of the complaint. 

FIRST AFFIRMATIVE DEFENSE 

8. Plaintiffs fail to cite any statute which 

confers jurisdiction upon this Court over this action, 
SECOND AFFIRMATIVE DEFENSE 

9. Plaintiffs fail to state a claim entitling them 
to the relief demanded. 

THIRD AFFIRMATIVE DEFENSE 

10. The United States Department of Housing and 
Urban Development is not a suable entity. 

FOURTH AFFIRMATIVE DEFENSE 

11. S. William Green, in his capacity as Regional 
Administrator of the Saseetenet of Housi. and Urban Development, 
is not a suable person, 

FIFTH AFFIRMATIVE DEFENSE 

12. This action is premature because it seeks an 
advisory opinion. 

WHEREFORE, defendant George Romney, Secretary of the 


Department of Housing and Urban Development; defendant S. William 


Green, Regional Administrator of the Department of Housing and 
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Urban Development; and defendant Department of Housing and Urban 


Development demand judgment dismissing the complaint herein, 


together with the costs and disbursements of this action, and such 
other further and different relief, including defendants' costs 
and disbursements of this action, which the Court may deew just 
and proper. 


Dated: New York, New York 


December 9, 1971 


WHITNEY NORTH SEYMOUR, JR. 
United States Attorney 

for the Southern District 

of New York 

Attorney for the Defendants. 


By: (David P. Land) 


DAVID P. LAND 

Assistant United States 
Attorney 

Office & P.O. Address: 

United States Courthouse 

Foley Square 

New York, New York 10007 

Tel.: (212) 264-6337 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


5 “SWER 


71 Civ. 4315 


Defendants, CH\RLES URSTADT, Commissioner of Housing 
and Community Renewal, NEW YORK STATE DIVISION OF HOUSING AND 
COMMUNITY RENEWAL and the STATE OF NEW YORK by their attorney 
LOUIS J. LEFKOWITZ, Attorney General of the State of New York, 
for their answer to the complaint, allege as follows: 


FIRST: Deny each and every allegation set forth 


in paragraphs "1", "13", "14" and "15" of the complaint herein. 
SECOND: Deny knowledge or information sufficient to 

form a belief with respect to the allegations set forth in 

paragraphs "3", "4", "6", mqu mgr. 11", "12(a)” and "12(b)". 
THIRD: Deny each and every allegation set forth 

in paragraph "2" of the complaint except admit that the action 

may arise upon the principles of common law. 


FOURTH: Deny each and every allegation set forth in 


paragraph "9" of the complaint except admit that the "Urban 
Renewal Plan" provides for the renovating of a geographical 
area known as “West Side Urban Renewal Area." 

FIRST AFFIRMATIVE DEFENSE 


FIFTH: This Court iacks jurisdiction over the 


subject matter of this action. 
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SECOND AFFIRMATIVE DEFENSE 
SIXTH: Plaintiffs fail to state a claim upon which 
relief may be granted. 
THIRD AFFIRMATIVE DEFENSE 
SEVENTH: The State defendants have at all times acted 
in accordance with applicable constitutional and statutory pro- 


visions of law with respect to the subject Urban Renwal Area, 


WHEREFORE, the State defendants demand judgment in 
their favor and against the plaintiffs dismissing the complaint 
together with the costs and disbursements of this action, and 
such other and further and different relief as this Court may 


deem just and proper. 


Dated: New York, New York 
December 20, 1971 


LOUIS J. LEFKOWITZ 

Attorney General of the State 
of New York 

Attorney for State Defendants 

By 


JOEL LEWLITES 

Assistant Attorney General 
Office & P.O. Address 

80 Centre Street 

New York, New York 10013 
Tel. No. 488-3284 
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STATE OF NEW YORK 
SS.: 

COUNTY OF NSW YORK 

DAVID McGREGOR, being duly sworn, deposes and s2ys: 

1. I en the Deputy Administrator and Commissioner 
of Development of the Housing and Development Administration of 
the City of New York ("HDA"), which agency is responsible for 
the City's urban renewal activities pursuant to Chapter 61 
of the City Charter. I have read the moving papers submitted by 
plaintiffs on this application and am familiar with their contents. 

2. This affidavit is made upon information and 
belief, the sources of which are official documents of HDA, 
the City Planning Commission ("CPC") and the Board of Estimate 
("Board"), as well as other agencies of the City and employees 
of those agencies, and is submitted in opposition to the 
application of plaintiffs for a preliminary injunction enjoin- 
ing and restraining defendants from construction and funding 
of any further projet sites in the West Side Urban Renewal 
Area and specifically with the construction and funding of sites 
30 and 4 in that Area, and from admitting more low income and 
welfare occupants to housing in the Area in ratios other than 


that delineated in the West Side Urban Renewal Plan, and fron 
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making any further changes or modifications of that Plan. 

3. I repeat the plaintiffs' demand for relief to 
emphasize to the Court is broad and sweeping nature which, 
in effect, seeks to completely stop all housing activity 
in the West Side Urban Renewal Area. In various stages 
of planning at this point is housing to be constructed or 
rehabilitated on fifteen (15) sites in the West Side Area, 
with total projected dwelling units numbering approximately 
2,628. 

Some Background 

4. The West Siie Urban Renewal Area encompasses 
a 20 block site bounded by West 87th Street, West 97th Street, 
Central Park West and Amsterdam Avenue, in the Borough of 
Manhattan, ani consists of a total area of 115.8 acres. 

5. On June 6, 1956, the 20 block area was designated 
by tne CPC, after public hearings, as "deteriorating", pur- 
suant to Section 72-1 of the General Municipal Law of the 
State of New York. Following that, a study of the Area 
was undertaken by consultants under the supervision of the 
CPC, On the basis of that study completed in April, iP**. the 
“CPC on June 18, 1958 (CP-14064) found, pursuant to Sec. 72-m 
of the Genera] Municipal Law, that the designated area was a 
"deteriorating" area and thereby established its eligibility for 
a @ederal Survy and Planning Advance and Capital Grant Reservation, 

6. A Preliminary Plan for the Area, to be used as 


the guide for preparation of the detailed Final Urban Renewal 
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Plan, then under consideration, was approved, after public 
hearing, by the CPC on July 15, 1959 (CP-14926) (Exhibit A) 
and by the Board on October 22, 1959 (Cal. No. 10) (Exhibit B). 

7. The Preliminary Plan (annexed to plaintiffs’ 
moving papers as Exhibit A) tentatively proposed development 
of approximately 7800 new dwelling units in the redevelopment 
areas, 400 of which were to be low income units; 2400 in the 
moderate rental range, and 5000 to be fully tax peying, unassisted 
units (Exhibit A, p. 4). At that time, moderate unit rentals 
were estimated at $22.00 to $29.00 per room and unassisted 
rentals ranged from $35.00 to $60.00 per room. The Plan also 
proposed a new school, certain street changes, and rehabilitatian 
and conservation of existing dwellings. 

8, It was emphasized in the Preliminary Plan that 
it was to be a guide to the final planning, intended to be 
further revised and refined in a Final Urban Renewal Plan 
(Exhibit A, p. 6). 

9, At the public hearing on the Preliminary Plan, 
one of the objections made was inadequate provision of low and 
middle income housing in the new units proposed (Exhibit A, p. 7) 
In light of the statement in the original study that in consider- 
ing a policy of varied housing facilities "there should be 
sufficient flexibility so that the proportions of the different 
types of accommodations provided - - public low rent housing, 


middle income cooperative and rental housing, and private rental 


housing - - may be varied according to the conditions and needs 
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of the particular renewal area" and in considering as well the 
goal of community participation (Exhibit A, p. 9), the CPC re- 
commended modifications to increase the low rent units from 400 
to 600, to provide 200 more low rent units in the rehabilitation 
areas, and to increase the tax-abated, moderate rental ($21.00 
to $29.00 per room) to 3,600 units and to reduce the full tax 
paying units to 3,600. 

10. The Board considered the Preliminary Plan at 
public hearings on September 17, 1959 (Cal. No. 23) and October 
22, 1959 (Cal. No. 10), and in its resolution approving that 
Plan in principle (H..ibit B), recommended, inter alia, the 
following: 

A. That the Urban Renewal Board study the income 
levels of people in the redvelopment and rehabilitation areas 
and based on that study, provide an increased number of middle 
income units and low rent units within the project area more in 
line’ with the needs of the people in these categories, and 

B. That the minimum goals for low rent shall be 
1,000 units and for middle income 4,200 units. 

11. The Final Plan was submitted to the CPC by the 
Housing and Redevelopment Board ("HRB") on April 25, 1962. That 
Plan included, in three stages of development, provision for 7,800 
new units, as follows: 

A. 800 new low rent public housing units; 


B, 4,200 middle income units, 15% of which 


were to be available at rents comparable to public housing, and 
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C. 2,800 fully tax paying units, privately 
financed. 

In addition, there was to be rehabilitation of 
approximately 3,100 units, of which 200 were to low rent housing, 
and conservation of about 3,600 units requiring no major 
rehabilitation. 

12. Significantly, it should be noted that in the 
1962 Plan, it was proposed that the Area have at least 
1630 low rent units. Contrary to the Gaynor Study (annexed 
to plaintiffs' moving papers) which states that the 1962 Plan 
provided for only 800 low rent units (Gaynor Study, p. 2), the 
Plan actually provided for 800 low rent units, 200 rehabilitated 
units low rent and 630 units in moderate income buildings with 
rentals comparable to public housing. The reference to a 
Title I conventional development of 2525 units and a public 
housing project with 2193 units (Gaynor Study, p. 3), obviously 
relates to Park West Village and Frederick Douglass Houses, 
respectively, both of which are wholly outside the designaied 
urban renewal area wauaierkens 

13. The Final Plan proposed at the time, that 
the low rent units be developed on sites 15, 25, 29 and 38, 
that 200 low rent units be developed in rehabilitated dwellings 
and that the balance of 630 “skewed rent" units be made 
available in moderate and middle income housing to be 
erected at rentals comparable to those in low-rent public 


housing - approximately $18.00 per room per month (See CPC 


report, CP-17329 dated May 29, 1962, Exhibit Cc). The 
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Gaynor Study (p. 3), in describing the current concept, 
states that the "Skewed rent" concept came into being in 
1972, and that in 1972 the public housing projects in the 
Area were increased from 2 to 6. Both of these statements 
are obviously erroneous, since both "skewed rentals" and 
four (4) public housing projects were provided in the 1962 
Plan. 

14. At the CPC hearing, objection was made to 
various proposals in the Plan and particularly, to the need 
for more low rent units, varying from 2,000 to 4,000, with 
2,500 most frequently recommended (Exhibit C, p. 9). HRB 
was urged to take advantage of State legislation which, if 
passed, might permit 20% of the middle income units to be 
made available at rentals comparable to those in low rent 
public housing (Exhibit C, p. 10). 

15. CPC certified its unqualifed approval of the 
Final Plan on May 29, 1962 (Exhibit C, p. 12), and the Board, 
after public hearing, approved the Plan on June 26, 1962 
(Cal. No. 5) (Exhibit D). 

16. Several days prior to the Board's hearing on 
the Final Plan, then Mayor Wagner issued a directive committing 
the City to at least 2,500 low income units in the West Side 
Urban Renewal Area. This was to be done by increasing the 
number of new middle income units to be built in lieu of 
certain fully tax paying projects, increasing the percentage 


of low rent units in those buildings from 15% to 20%, and re- 


habilitation of browastones by the Housing Authority. This 
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committment is further evidenced in a statement to the Board 

at its public hearing by Herman Badillo, then Deputy Commissioner 
of Relocation for the City, at which time he repeated the Mayor's 
directive for 2,500 low rent units in the Area. Those units, as 
well as approximatelyanother 1,000in adjacent areas were to be 
reserved for site residents of the West Side Area displaced by 
the redevelopment and rehabilitation. 

17. The rehabilitation and redevelopment program for 
the West Side Area involved displacement of 6,344 persons in 
three stages. Relocation from Stage I involved 3,326 households, 
2,707 from redevelopment areas and 619 from rehabilitation areas; 
Stage II involved 1,426 households, 770 from redevelopment and 
656 from rehabilitation areas, and Stage III, 1,592 households, 
827 from redevelopment and 765 from rehabilitation areas (See 
also Exhibit C, p. 8). The total of 6,344 was arrived at by 
adjusting for relocation which had already taken place by 
advanced work done in the Area. 

18, Of the 3,326 households to be displaced in 
Stage I, only 2,485 were eligible for public housing on the 
basis of income only at rents under $20.00 per room per month. 
The City was committed to giving residents of the Area a first 
priority to remain there or return after displacement. In the 
entire redevelopment and rehabilitation area, 4,739 households 
were eligible for public housing at rentals under $20.00 per 
room, on the basis of income only. The need for low rent housing 


resources waS quite evident at the very early stages of the West 
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Side Area development, 


19, It should also be noted that the 2,500 low rent 
unit committment made by the City in 1962 has been recognized 
continutally since that time by HRB and its Successor, the 
Housing and Development Administration ("HDA"), as well as by 
CONTINUE, the group which is, Simultaneously with this application, 
seeking to intervene in this action, and demanding the same 
relief as the plaintiffs herein, in a memorandum dated November 
17, 1966, 

20. The Final Plan was amended, after public hearings 
by the CPC on October 9, 1963 (Cal. No. 45) (Exhibit E), and by 
the Board, after public hearing, by resolution dated November 21, 
1963 (Cal. No. 12). 

21. This amendment designated six (6) areas occupied 
by 36 buildings in the West Side Area for rehabilitation by the 
New York City Housing Authority ("Authority") for persons and 
families of low income. This amendment added 236 units of 
low rent public housing to the Area, 

22. The Plan was again amended, after public hearing 
by the CPC on September 15, 1964 (Cal. No. 55) (Exhibit F) 
and by the Board, after public hearing, on December 3, 1964 (Cal. 
No. 11) (Exhibit G). 

23. This amendment provided: 

A. Sites 12, 13 and 41, previously approved 


for fully tax paying housing were changed to partially tax 


exempt housing. 
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B, Site 36, formerly fully tax paying was changed 


to public housing. 


C. Severel chanzes in zoning room controls, 


maximum floor ereas, and percel or site sizes. 


D. Addition of a minor chenges provision in the 


Plan. 
24, The CPC report (Exhibit F, p. 4) states, in 


connection with increasing the units for public hovsing end 


middle income housing: 


"In this connection it is noted thet 

in its report spproving the Final Plen, 
the Commission stated: ‘There is no 
method by which we can predict the 

exact proportions in which to allocate 

the number of dwelling units at each rental 
level in order to achieve the broad ob- 
jective of .e Urban Renewal Plan'. "This 
objective was defined as: ‘realizing the 
exceptional potential of this area to 
provide a highly desirable residential 
neighborhood for a broad cross-section 

Of our population'." 


25. That statement by the CPC clearly demonstrates 


the built in flexibility of the Plan, and the need to continuall: 


reevaluate the needs of the Area in relation to its development 


in order to achieve the broad goals of the Plan. 


26. The Plan was again amended, after public hearing, 


by the CPC on September 15, 1965 (Cal. No. 44) (Exhibit H), and 


approved by the Board, after public hearing, on October 14, 


1965 (Cal. No. 24). 
27. This amendment decreased the size of Site 23 
abilitation, 


by deleting Lot 32 therefrom and redesignated Lot 32 for reh 
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and also deleted the requirement for widening certain roadways 
and sidewalks in the Area, 

28. The Plan was again amended, after public hearing 
by the CPC on September 7, 1966 (Cal. No. 40) (Exhibit I), and 
approved by the Board, after public hearing, on December 9, 1966 
(Cal. No. 4). 

29. This revision provided for: 

A, Redesignation of parcels 5 and 10, formerly 
fully tax paying, to moderate rental. 

B. Redesignation of parcel 36, formerly low 
rental public housing, to moderate rental. 

C. Parcels 18 and 37, formerly to be redeveloped, 
changed te rehabilitation. 

D. Parcel 24 (The Trinity School Site) approved 
for combined residential and school development. 

E. Several other changes as outlined in the CPC 
report (Exhibit I). 
The Trinity Contract 

30. By contract dated as of June 20, 1968, plaintiff 
Trinity Episcopal School Corporation ("Trinity School") entered 
into an agreement with the City of New York ("City") in connection 
with the redevelopment of site 24 in the West Side Area, with a 
combined use for the site. An addition to its existing school facility 
was to be constructed by Trinity School at grade level and 290 
units of middle income housing was to be constructed within the 


air rights above the school facility. A copy of this contract is 
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' moving papers. 


ennexed as Exhibit 6 to plaintiffs 

31. Annexed to and made part of this contract is, 
inter alia, the fourth revision of the West Side Urban Renewal 
Plan, approved by the CPC and the Board in 1966, which is referred 
to in the contract as Schedule C-1l. 

32. Schedule C-1 provides, on page 28 thereof, Item 
F, as follows: 

"This Urban Renewal Plan may be modified 

at any time by the City of New York pro- 

vided that if modified efter the disposition 
of any land in the project area such modi- 
fication must be consented to in writing, 

by the purchaser or lessee or their Successors 
in interest of the specific property covered 
by the modification, This shall not be con- 
strued to require the consent of the purchaser 
or lessee or their successors in interest of 
any other parcel in the project area." 

33. The affidavit of Eugene J. Morris, annexed to 
the moving papers, states on p. 6 that the consent of plaintiffs 
was required under Item R of the Plan and quotes that Item. How- 
ever, there is no Item R in the Urban Renewal Plan (Schedule C-1). 
Item R does appear in Exhibit D to the contract, entitled "Final 
Plan (Urban Renewal Plan) for the Rehabilitation Demonstration 
Pilot Project in the West Side Urban Renewal Area - Project 
N.Y. D-5". A reading of the description of the Pilot Project 
(Exhibit "A" of Exhibit D) makes it crystal clear that neither 
plaintiff Trinity School or plaintiff Trinity Housing Company, 
Inc. ("Trinity Housing") are located in the Pilot Project Aree. 


Both plaintiffs are, therefore, subject to the provisions of 


Item F of Schedule C-lad the Urban Renewal Plan. Since neither 
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is the owner or lessee of any of the sites modified subsequent 
to the date of their contract with the City (Sites 30 and 4, in 
particular), their consent to the modifications is not required. 
34. Moreover, on page 20 of Schedule C-1, in the 
first complete paragraph on that page, it is stated that the 
Final Project Plan (Schedule D annexed to the contract) is 
deemed to be merged with the Final Urban Renewal Area, and that the 
Final Pilot Plan is incorporated into the Final West Side Area 
Plan. Item F in the larger West Side Area Plan is thus applicable 
to the Pilot Plan as well, and supercedes the language in Item 
R of the Pilot Plan. In addition, Item R is dated April, 1962 
and Item F is dated September, 1963, 
Sites 4 and 30 
35. On July 15, 1970, the CPC held a public hearing 
in connection with a Plan and Project submitted by the Authority 
for development on Site 4 in the West Side Area. This site 
covers the blockfront between West 96th and West 97th Streets 
and Columbus Avenue, at the northern end of the Renewal Area. 
It is fully five (5) blocks from the Trinity site (Site 24). The 
Plan and Project (Exhibit J) proposes construction of 264 units of 
public housing, with 41% of the units to be designed for the aged 
(108 units). This project is to be a combined occupancy project 
in combination with the construction of Public School 209 under 
the auspices of the New York City Educational Construction Fund. 
36. In connection with its consideration of the 


Authority's Plan and Project pursuant to Section 150 of the Public 
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Housin= Law of the State of New Yorz, on August 10, 1970, CPC 
approved a change in the West Side Urban Renewal Plan, and makes 
reference to that approval in its rerort of August 12, 1970 (CP-21224) 
(Exhibit K). 

37. The Board, after pu>lic hearing, approved the 
Authority's Plan and Project for Site 4 and the report of the CPC, 
pursuant to Section 1&0 of the Public Housing Law on September 
28, 1970 (Cal. No. 164). 

38. On June 23, 1971, tze CPC held a public hearing 
in connection with a Plan and Projecz submitted by the Authority 
for development of Site 30 i: the West Side Urban Renewal Area. 
The Plan and Project (Exhibit L) proroses construction of 160 units 
of low inco.1e public housing in 16 residential stories, Con- 
sidered by the CPC at the same time was a request from HDA for a 
change in the use of Site 30 from micdle income housing to low 
income housing. Moreover, Community Planning Board No. 7, whose 
jurisdiction covers the subject area, approved the requested 
change in use designation, (. aagust 11, 1971, the CPC approved 
the submitted Plan and Project for Site30 and a change in 
the West Side Plan for the use of that site for public housing 
(CP-21654) (Exhibit M). 

39. The Board, after puclic hearing, approved the 
Authority's Plan and Project for Sit= 30and the report of the 
CPC, on November 11, 1971 (Cal. No, 21). 


40. Site 4 has not been funded for construction and 


is not completely cleared. Site 30 hes been funded pursuant to 
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an amendment to the Annual Contributions. Contract between the 
Authority and the Federal Governmemt, as of December 29, 1972. 
The Estimated Total Development Cost is in excess of $6,000,000, 
The site is completely cleared and negotiations are in progress 
with a developer for construction, 

41. Plaintiffs in support of their application for 
a preliminary injunction claim that a) the City has violated the 
Urban Renewal Plan by placing more low-income units in the area 
than called for by the Plan, thereby allegedly destroying the 
basic concept of the plan which cailed for an economically and 
ethnically integrated area; and b) that before changes were made 
in the Plan, plaintiffs' consent was necessary. I have discussed 
the consent issue earlier in this affidavit and that requirement 
is clearly not applicable under the contract between Trinity 
School and the City. The remaining issue then requires further 
examination, 

42. I have traced the history of the Plan and the 
Area from its inception in the mid fifties to its current status 
in an effort to point out to the Court the substantial number of 
changes made following development of the original concept. All 
of the major changes were the su. ‘ect of public hearings before 
both CPC and the Board and also the subject of approval by HUD. 
The four amendments to the Plan through 1966 predete the Trinity 
School, Karlen and Hudgins contracts of 1968. Clearly, they 
purchased and developed or rehabisitated their properties with 


the knowledge that the original plan of 1962 had changed substantially 
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in the intervening six (6) years. Similarly, there was no 
guarantee that further changes would not be made following 1968 if 
changing times and needs so required, 

43. The West Side Plan never contemplated developnent 
in a vacuum or that the Area would remain static. The provision 
in Item F of the Plan discussed earlier, clearly contemplated 
the possibility of modification and change and plaintiffs were 
all subject to the terms of that provision in the Plan. 


44, The Gaynor Study alleges that HDA schedules con- 


iy 


struction in the a provides for 38.4% low income units (2850) 
and 61.6% moderate income units (4,567) and no conventional or 
privately financed units. Addi::ional :omputations which appear 
to include new construction as well as rehabilitation show low 
income at 61% (4,750 units) and moderate income at 39% (3,028 units). 
These conclusions are both inaccurate and based on erroneous 
assumptions. 

= 45. The four sites scheduled for new low income public 
housing construction in the Area, namely Sites 25, 29. 38 and 15 
were compleved in 1965 and total 795 units. Rehabilitation of 
sirveturally sound units by the Authority added 236 more low 
income units aS well as an additional 40 at 54 West 94th Street. 
851 additi nal low income units result from various programs used 
to produce such units in middle and moderate income buildings, with 
the percentage of low rent units in these buildings varying from 


13% to 30%. Trinity's own project of 200 units contains 57 low 


rent units provided under the Authority's Leased Publc Housing Progran. 
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46. Currently, about 1,646 low income dwelling units 
have been constructed in the Area and another 1,082 are in planning, 
including 160 on Site 30 and 270 on Site 4. Of course, units 
in the planning stage cannot be determined with any precision 
and the figures are ulways subject to change to meet current 
needs and new programs, 

47. Currently, approximately 3,026 middle and 
moderat2 income units have been constructed and another 1,546 
are in planning. 

48, Rehabilitation in the Area has produced or mey 
produce approximately 3,626 units, 276 cf which are low income 
and the balance, moderate and middle income. The conservation 
areas, mostly along Central Park West, contain 3,623 units of 
housing, none of which is low ixcome, 

49, Thus, of a total of about 14,500 units to be 
contained in the entire West Side Urban Renewal Area, about 
3,000, or slightly more than 20% are to be low income, 

50. The City is committed in all new construction 
of middle and moderate income housing in the Area to no more 
than 30% of those units for persons of low income, In connection 
with the three (3) middle income buildings on Sites 20, 21 and22, 
where a percentage of the moderate rental units are occupied by 
tenants receiving welfare assistance, in addition to 30% of the 
units being rented under the Authority's Leased Housing Program, 
the City will, as turnover in the units takes place, reduce the 


low income portion to 30%, and maintain that percentage. 


A-49 


AFFIDAVIT OF DAVID McGREGOR IN OPPOSITION TO 
PLAINTIFFS’ APPLICATION FOR A TEMPORARY INJUNCTION 

51. The West Side Urban Renewal Plan has been 
amended and modified in the eleven (11) years since the 1962 
Plan due to changing needs in the Area, and changes in the 
availability of financing and housing programs, By way of 
example, in 1962, the only program e'ailable to place low in- 
come families in middle of moderate income buildings was the 
"Skewed rent" concept. Since then, and with the advent of the 
Leased Public Housing Program, Capital Grant Program and ent 
Supplement Program in addition to "skewed rentals", the City 
has obtained additional flexibility to meet the ongoing and 
changing needs of the Area. Fully tax paying sites were reduced 
through amendments of the Plan over the years and then finally 
dropped from the program because of the inability of sponsors to 
obtain financinz. From 1950 to the present, constrvction and 
financing costs rose beyond any point which might have been 
forseeable in the early years of the Plan. While in 1960, 
the highest anticipated rental in a fully tax paying develop- 


ment was to be $60.00 per room per month, recently tax-abated 


developments have been completed with rentals from $70.00 to $80,006 


per room per month, Middle and moderate income rentals envisioned 


in the early days of the West Side Area development were in the 
neighborhood of $30.00 per room per month. Rentals toda: in 
236 subsidized moderate income buildings approximate $40.00 to 
$45,00 per room per month, As costs and interest Fates soared, 
resulting in rentals which made many middle income apartments 
unmarketable, it became necessary for the City to revise and 


reevaluate its thinking as to the development of the West Side 
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Area. Plaintiffs, as well as the proposed intervenors, were well 
aware of changes in the Plan which had taken place prior to their 
entering into contracts with the City and also of the language in 
the contract which deals with Plan modifications, 

52. It should also be noted that while construction 
costs and interest rates were forcing an upward spiral of rentals 
in middle and moderate income buildings developed in the West 
Side Area, there remained as the City's responsibility a priority 
to construct housing in the Area for former site tenants. 

53. It is important to note also that the same 160 
units on Site 30, originally planned as moderate and middle 
income, are now planned as low income. In other words, the 
structure size remains constant, but the income level of the 
tenants will be changed. But of the 160 middle and moderate in- 
come units originally to be constructed, 30% or 48 of those 
units would have been allocated as low rent units in any event. 
On Site 4, as previously indicated, the Authority's Plan and 
Project contemplates 108 of the 264 units to be constructed will 
be for the aged. 

54, It has been the City's desire from the inception 
of the West Side Urban Renewal Plan, to date, to provide in that 
Area, an economically and ethnically balanced community. The 
task over the past 11 years has been far from simple, but the 
results overall have been consistent with that desire. There re- 
mains much work to ke done. To grant plaintiffs" request would 


put a halt to that work and to construction of vitally needed 
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housing in this City. That need far ovtweighs any alleged harm 


plaintiffs may assert. 


(David McGresor) 
David iicGregor 


Verified September llth, 1973 


City righ 


Ol, 7 
ie 
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5 MUNICIPAL blll DING 


crass NEW YORK, WN. Y. 10007 
p.efiom Cour ef 


May 28, 1974 


Hon. Irving Ben Cooper 
Judge, United States District Court 


. Southern District of New York 


Judges Chambers 
Foley Square 
New York, New York 


Re: Trinity v. Romney 
Ji Civil 4315 


Dear Sir: 


I have read the Court transcript of May 20, 1974, 
particularly those portions relating to your Honor's 
request for certain information, as read into the record 
by plaintiffs* counsel. in addition, I have reviewed 
with Mr. Liner of my office and with co-counsel in this 
litigation, the discussions in Court relative to those 
items and an alleged understanding or agreement which 
Mr. Morris claims he had with me in connection with furn- 
ishing the particulars of those items. 


I want to make it clear to the Court that there was 
never any understanding or agreement bet:. 2n Mr. Morris 
and myself as to the ten (10) items listed. During the 
settlement negotiations, Mr. Morris requested, as part 
of his settlement "demand" or “package”, a certified list 
of relocatees entitled to relocation in the West Side 
Urban Renewal Area based on priority arising our of dis- 
placement. This list was to be certifiable as of no later 
than January 1, 1973. The City agreed to furnish that 
information as part of the effectuation of the settlement, 
but after those discussions broke down, no further request 
was made by Mr. Morris for this information until May 20, 
1974, the last day of the trial. A list of relocatees is 
enclosed herewith. 


In addition, mr. Morris did request of me during the 
trial, the number of welfare assisted families in Columbus 
Manor, Westwood House and Leader House only, and his in- 
terest was in the assisted families residing in the 
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seventy percent (70%) middle income units in those buildings. 
I stated that I would try to obtain those figures for hin. 
Since they could not be supplied by HDA, Mr. Liner visited 
the Department of Social Services 30th Street Income Main- 
tenance Center to ovtain that information. It must be em 
phasized that welfare assistance encompasses 4 broad range 
of programs including aid to the elderly, blind and disabled, 
and covers partial as well as full assistance. The Depart~- 
ment of Social Services has also informed us that the pro- 
gram involving aid to the elderly and disabled (SSI), as 

of January 1, 1974 became completely subsidized by the Fed- 
eral government, so that these figures are not part of City 
records. Moreover, the numbers constantly change as families 
pecome eligible and ineligible for assistance and, in some 
cases, a family may receive assistance on a temporary basis 
only,as need arises. Thus, it .» submitted that welfare 
numbers should be examined in the framework to which they 
relate. A Schedule of the number of families receiving wel- 
fare assistance in the three projects referred to above is 
enclosed as well as a Schedule prepared by the New Yor) City 
Housing Authority detailing welfare assisted families in 

low income housing under its jurisdiction. 


The City does not have records as to the ethnic break~ 
down cf welfare assisted families, “squatter” families or 
relocatee families in the West Side Urban Renewal Area. 


With respect to Item seven, HDA records reveal 274 
“squatter” families residing in the west Side Urban Renewal 
Area. These families have rental agreements with the City, 
are provided with essential services, are subject to re~- 
moval when the site on which they reside is ready for re- 
development, and will not receive relocation benefits or 
priority. 


With respect to Items nine and ten, Schedules of income 
limits applicable to Section 236 subsidized housing and 
public housing from 1971 to present are enclosed. 


Finally, it should be noted that while the requested 
information is turnished pursuant to the Court's direction 
and in the ongoing spirit of cooperation amoung the parties 
to this litigation urged by your Honor, plaintiffs, pur- 
suant to a broad and sweeping subpenoa, were given the 
opportunity to examine all HDA records relevant to the 
West Side Urban Renewal Area, and to obtain copies of those 
items they desired, prior to the trial. This opportunity 


pe 
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continued during the trial. As your Honor quite correctly 
observed, the lack of this information was never brought 

to the attention of the Court or the other parties to the 
litigation during the course of the trial, except as I have 
described herein, until the very last day. Furthermore, 
she defendants respectfully submit that a number oft the 
items, although furnished as requested, are not relevant 

to the issues involved here. 


Very truly yours, 


ADRIAN P. BURKE 
Corporation Counsel 


Assistant Cor ation Counsel 
In Charge of Housing and 
Real Estate Division 


cc: Demov & Morris, Esqs. 
David P. Land, Esq. 
John De P. Douw, Esq. 


Encs. 
HWG:ds 
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West Side Urban Renew 1 Area 


Relocatees 


Relocatees in the West Side Urban Renewal Area on 

date of vesting of title in the City of New York 5,838 
Relocatees placed in nousing in the West Side Urban 
Renewal Area to date L,900. to 2,000 
Relocatees presently residing on temporary holdina 

Sites within the West Side Urban Renewal Area 114 
Relocatees presently residing off-site who have. 


expressed an interest to return 728 


Relocatees listed on HDA fiscal list in addition 
to above (approximately) 2,500 
Relocatees, individuals and families, not 


locatable (approximately). 480 


Trinity v. Romney 


71 Civil 4315 
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Trinity v. Romney 
Fi. Civik $325 


WiLST.SIDE URBAN RONEWAL AREA 


A. ‘Total Weltare assisted families (various programs) 
. see - - - 
in Leader House, excluding SSI (elderly and Gisabled) : 


62 * 


B. Total Welfare assisted families (various programs) 
in Columbus Manor, excluding SSI (elderly and disabled): 
50 *% 
C. Total Welfare assisted families (various programs) 
in Westwood House, excluding SSI (elderly and disabled): 


ae 


3 


~ . - 4 @ - ~ . q . -. 

tals include urits leased urder Section 23 by MYC 
y NY 

isi 


a Authority yi 
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INCOME, RENT AND MORTGAGE LIMITS IN NEW YORK CITY 
UNDER FHA 221(d)(3) AND 236 PROGRAMS 


Number of MORTGAGE LIMITS OCCUPANCY LIMITS 
Bedrooms Elevator Non-elevator Number of Persons 
0 $ 15,841 —s. 3,290 i are 
l 22,511 18,758 1-2 
2 26,080 22,511 2-4 ¢~ 
K 33,350 28,347 4 - 6 
4 or more 37,934 32,098 6 - 8 


ADJUSTED ANNUAL INCOME LIMITS FOR INITIAL OCCUPANCY 


236 
Number of 236 Exception 221(d)(3) Rent Housing, Authority 
Persous (135% of P.ti.) (90% of BMIR) BMIR Supplement Leasing _ 
l $ 5,835 $ 7,000 $ 7,750 $ 4,320 $ 4,320 
2 7,390 8,450 9,400 5,472 5,472 
3 8,555 9,950 11,050 6,336 6,336 
4 8,555 9,950 11,050 6,336 6,336 
5 10,890 11,450 12,700 7,500 8,064 
6 10,890 11,450 12,700 7,500 8,064 
7 11,455 12,900 14,350 7,500 8,484 
8 11,455 12,990 14,350 7,500 8486 r 
9 or more 11,910 12,900 14,350 7,500 8,820 
MONTHLY RENT LIMITS, INCLUDING GAS & ELECTRICITY 
Number of 236 221(¢d)(3) Rent Housing Authority 
Bedrooms Basic 1/ BMIR Supplement 2/ Leasing 
0 $ 112 $ 129 $ 125 $.105 
1 133 157 155 145 
2 157 184 177 170 
3 196 212 207 200 
4 207 239 221 245 ; 
a 217 239 221 285 


Maximum basic rent administrativ ‘y acceptable to HDA. Eligible tenant pays either 
basic rent or 25% of income whic. .ver is higher. Thus the most an eligible tenant 
can pay is $122, $154, $178, $227, $239 and $248 for 0, 1, 2, 3, 4, or 5 jroom 
apartments respectively, unless the tenant is approved for the exception lit. 
Should FHA permit the entire project to be an "exception" project, these are the 
basic rents that would be accepted as economically feasible by HDA. 


Applicable to FHA-MIR, Mitchell-Lama, Municipal Loan, and tax abated projects. 


Source: Office of Housing Sponsorship 
February 24, 1971 
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INCOME, KENT AND MORTGAG!: LIMITS IN NEW YORK CITY 
UNDER FHA 221 (d)(3) AND 236 PROGRAMS 
Number of MORTGAGE LIMITS OCCUPANCY LIMITS 
Bedrooms Elevator 


Non-elevator Number of Persons 


0 $ 15,841 $ 13,340 
1 22,008 18,758 
2 26,680 22,511 
3 33,350 28,347 
4 37,934 32,098 


ADJUSTED ANNUAL INCOME LIMITS FOR INITIAL OCCUPANCY 


236 
Number of 236 Exception 221(d) (3) Rent Housing Authority 
Persons - {33352 of PH.) (90% of BMIR) ]/ BMIR Supplement Leasing 


$ 7,550 $ 8,400 $ 4,320 
9,200 10,200 
10,800 12,000 


7A 6F,° 77 FR 
ae 


12,400 13,800 
12,400 13,800 
14,050 15,600 
14,050 15,600 
14,050 15,600 


a eg 


MONTHLY RENT LIMITS, INCLUDING GAS & ELECTRICITY 


Number of bs 236 236 221 (d) (3) Rent Housing Authority 
Bedrooms 135% of P.H. 2/ Exception 2/ BMIR Supplement Leasing 


$ 109 $ 142 $ 140 $ 150. $ 105 


145 
170 
200 
245 
282 


1/ For projects in processing and in initial "rent up" enproval by HUD 
is required to go to the exception limits. Application may be made 
for individual exception tenants or where costs do not permit pro- 

jects to be feasible unless exception limit rents are used, application 

may be made for an entire exception project. However, only 20% of the 
nationwide 236 allocation may be applied to exception limit tenants. 

After initial rent up, the income maximum for admission may be the excep- 

tion limit, without prior approval by HUD. 


2/ Maximum basic rents administratively accep able to HDA, derived by 
applying 90% to 25% of maximum cligible incomes. Eligible tenants pay 
either basic rent or 25% of income whichever is higher. If the basic 
rent were set at or above 25% of maximum eligible income, most eligible 
tenants would be required to pay more than 25% of their incomes for rent 
and the project would not be marketable. 


4 ’ r z $ fice of liousing Sponsorshi 
ae + en JSancee with -rthnrs ai af, / Source: Of g S} p 
# Revised 1 accondar e PH S ne dake f8/ 1 ond. MBA Sethe aine cies. SSE 


umber of 
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236 


Rerular 


Income and Rent Limits in 


New York City 


under Subsidized Federal Programs 


_ ADJUSTED ANNUAL INCOME LIMITS 


(135% of P.H.) 


276 Remailar 
sedroom, 9% of 25% 
— —_— 


0 
1 
2 
3 
mM 
2 


$ 109 
139 
160 
204 
215 
223 


236 

Exception Rent Housing Authority 

(90% of BMIR) Supplement Leasing 

$ 7,550 $ 4,320 $ 4,320 
9,200 5,472 5,472 
10,800 6,336 6,336 
10, 800 6,336 6,326 
12,400 &,064 8,064 
12,400 8,08, 8,064 
14,050 8,484 8,484 
14,050 BBE ae 8,454 
14,050 8,820 8,820 


ELECTRICITY 


246 Exeention Rent Housing Authority 

25% of Inc. H5 of 2575 25%) of Inc. Supplement Leasing 
$ 12) $ 32 $ 157 $ 150.00 $ 132 

154 172 191 193.75 185 

178 202 275 212-50 217 

227 232 258 250 00 253 

238 263 292 268.75 310 

248 263 292 268.75 357 


Source: Dept. of Development, HDA, 9/18/72 
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236 
Regular 


(155% of P.il.) 


$7,195 
9,18 
10,540 
10, 53¢ 
11,070 
11,475 
11,820 
12,285 
12,555 
12,525 


CITY TO HON, 
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Income and Rent iamits in 


ligew York City 
under Subsidized Federal Programs 


ADJUSTED ANNUAL INCO 


236 
Exception 


etd . pReTTD 
(GOjo of BMI R) 
TT 


$ 7,550 
9,200 
10,800 
10,500 
12,400 
12,400 
14,050 
14+ ,050 
14,050 
14,050 


a OT Tyee 
ase LIMITS 


Kent 


Suyviement 
nel 


% 5,360 
6,200 
7,800 
7,800 
&,200 
6,500 
§,200 , 
9,100 “* 
9, 300 
9,500 


Housin;; Authority 


LeAGIine 


& 9,500 
6,200 
7 ,&00 
7,000 
3,500 
& 500 
OG, 200 
9,200 
0,600 
9,600 


icaaeal iri oasis : ia piv nae ik ERTIES ART 
MONTHLY NENT LIMITS , GAS AWD KLECTRICTTY 


This table incorporates Ciinges 
Limits avrroved by NUD 12/72 and in 
limits approved 1/73. 
limits have not yet been promulgated. 
are based on the S-person income limits for 
income limits for 4 bedroom units and the 9-person income limits 


bedroom units. 


Changes in LitlR iimits, an 


Source: 


246 Uxcertion 


25). of Ince 
Sg daemon 


Rent Housing Authority J 


ve es ¢ 
wuUoOyLeEMend 
— es 


» 150.00 


193-75 
212 on) 
259.00 
268.75 
268.75 


in Housing #uthority Leasing income 
rent supplements ond 2%0 regular 
@ thus in 236 exception 
The rents shown under regular Linits 
% bedroom units, the /-person 
tor 


. 
Department of Development, liDA, 1AS/73 


NEW YORK 
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CITY TO HON, IRVING BEN COOPER 


AQvVONe GIA ROG Limite in 


= New Yor’: City 
under Subsidized ' ederal Programs 
ADJUSTED ANNUAL INCOME LIMITS 
| 236 Fibs 236 
Number of ; Regular .  Exeeption Rent Housing Authority 
Persons (135% of P.H.) ‘(90% of BMIR) Supplement Leasing 

2 $ 7,155 § 8,300 § 5,300 $ 5,200 

2 9,180 10,100 6,800 | 6,&00 

s 10,529 , 11,900 7,800 7,£00 

4 10,530 . 11,900 Ee 7,800 7,800 

5 11,070 13,700 8,200 8,500 

6 11,475 13,700 ; 8,500 8,500 

? 11,880 15,450 8,800 9,200 

8 12,285 15,450 9,100 9,200 

9 12,555 15,450 9,200 9,600. 

10 or. more 12,825 15,450 ar’ 99500 9,600 

MONTHLY RENT LIMITS, INCLUDING GAS AND ELECTRICITY 

i ; 236 Rerular 236 Exception Rent Housing Authority 
Bedrooms 90% of 25% 25.5 of Inc 907) of 25% 253 of Inc Supplement ~~ Leasing 

0 $134 § 149 $ 156 $173 $150.00 $147 

1 172 191 189 210 193.75 195° 

2 197 219 223 248 212.50 232 

3 15 239 257 28 250.00 263 

“ 230 ae 290 322 268.75 310 

5 240 267 290 322 268.75 357 

Note: This table incorporates changes in Housing Authority Leasing 


income limits approved by HUD 12/72, in rent supplements, 236 
regular limits approved 1/73, and BMIR and 236 exception limits 
approved 2/73. ‘The rents shown under regular limits are based 
on the G-person income limits for 3-bedroom units, 8-person 
income limits for 4-bedroom units and 10-person income limits 
for 5-bedroom units. 


Source: Department of Development, IDA, 


3/17/73 
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AUSTIN K. HALDENSTEIN 
REAL ESTATE 
aa¢ er’ 


18 WeEsT- S6TH-STREET 


Snicee kes Surre2R 
THE REAL ESTATE BOARD NEW YORK, N.Y. 10024 
oF NEw YorK, ING. 362-9600 


May 22, 1974 


Hon. Irving Ben Cooper 
Federal District Judge 
Federal District Court 
Foley Square 

New York, New York 


Re: Trinity School v. Romney et al 
Honorable Sir: 


his letter is submitted in response to the direction of the 
Court contained at page 2162 of the minutes of the trial that 


during the period subsequent to the spring of 1970. I testified 
that I did not have the figures with me at the time of my tes- 
timony, but I did conduct sales during that period, and the 
Court directed that I go back and check my records to analyze 
the sales that I handled as a basis for my testimony. 


Annexed hereto and made a part of this letter is a statement 

of all of the sales that I conducted in the West Side Urban 
Renewal Area beginning with the first sale in early 1964 through 
1973. 


An analysis of these sales substantiates my testimony to the 
effect that there was an increase in values in the West Side 
Urban Renewal Area during the period from 1964 until 1969, and 
that a change occurred in the early Spring of 1970 when the 
squatters occupied apartments in the area. An analysis of the 
actual sales demonstrates that there was a sharp falling off 

in the number of sales beginning in 1970 and that the situation 
continued throughout 1973. 


In fact, an analysis of the schedule of sales annexed indicates 
that there were no sales’ at all Curing the period from July, 
1970 until September 21, 1971, a period of more than a year; and 
Guring the four year period from 1970 through 1973 there were a 
total of only 16 sales. This represents a sharp drop in the 
number of sales from those reported during the years 1965, 1966 
1967, 1968 and 1969. 


~--continued 
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° ‘ AUSTIN K. HALDENSTEIN 
‘ i REAL ESTATE 


Hon. Irving Ben Cooper 
May 22, 1974 
page 2. 


My fa on Soa based upon these sales and my direct personal 
experience and involvement with the market during the period 
from 1970 through 1973, establishes that there was a signi- 
Ficant Grop in values during that period, which can be ap- 
proximated as follows: 


1969, as shown on the schedule, the two sales of 
ur-story brownstones for renovation on the second 
lock averaged $70,000. In 1972, a similar four 
ory property for renovation on the second block 
sola for $62,500 -- a decrease in value of over 10% 


3 


» 
, 


In fact, there was only one property that I sold for renovation 
in the entire perioc 1970-1973. Of the 54 sales I participated 
in Guring the 1964-15969 period, 46 sales were com brownstones 
calling for either FHA-financed renovation or renovation. It 
is my opinion that potential purchasers no pido would under- 
take the large risk in renovating a property because of the 
acverse conditions in the Area beginning in 1970. 


n addition to the virtual halt in sales of brownstones needing 
the moet w0f Sales gen erally in the 1970-1973 period, 
lieve, igen rom (one) lack of buyers willing to pur- 

in the WSUR? and (two) most sellers of renovated houses 
offercd prices that did not meet their purchase plus reno- 
ton costs. Sellers were asked to take a loss, which I 
mate at 10 to 20 per cent, or more. Naturally, most sellers 
sed to do this. 
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K. HALDENSTEIN TO HON, IRVING BEN COOPER 
. AUS IN © RHALDENSTEIN 


REAL ESTATE 


BROWNSTONE SALES NEGOTIATED BY AUSTIN K. HALDE! SOTEIN IN 
THE YEARS 1964/1972 IN THE WES® SIDE URB RENEWAL AREA 

Work to Selling 

Closing Date Address Location No. Stories Be Done Price 
29 4... S7 Park block five Newly renovated oS, 
155 W. 95 Z2nc biock 3 + Base. Renovation 25. 
é 61 W. 8) P2arx block 3 + Base. Fil renovation 2% 
4 149-151 W.95 2nd block 2-3 + Base. FHA renovation aa 
5/64 a3 Wes 2nd block four Renovation 32, 
i376 5S W. 89 Park block 3 + Base FHA renovation 5 to By 
afi /64 61 W. 89 Park block 2 + Base. FHA renovation at, 
2/1/65 1tS BW. 8s 2nd block four Renovation ze 
{25/65 119 W. 87 2né biock 3 + Base. Renovation 32, 
(35 163 W. 935 2na block 3 + Base. Upgrading a oe 
Lf 65 Lo. 4 35 2na& biock 3 + Base. FHA renovecion 26, 
f 22/65 129 We—-94 Z2na block 3 + Base. Renovation 26, 
10/1/65 54 W. 89 Park. bioc} 4 + Base. Upgrading e2; 
20/3/65 52 WR. 8é Park block £ + Base. FHA renovation oS. 
42/16/65 139 W.. 87 2na@ block 3 + Base. Renovation 49 Si 
~0/29/65 27 W. 89 Park block 4 + Base. Renovation 45, 
~/36 36 W. 8S Park block 4 + Base. Renovation cS, 
=/10/66 20-W. 90 Parx block 4 + Base. Renovation 46, 
et te ljJi W. 88 2ndG bloc four Renovation i 
7/22/66 58 W. 8&8 Park block 4 + Base. Renovation 47, 
3722766 35: W.. 8&8 Park block 4 + Base. Renovation 50, 
$/3/5 S57 Wa, oo Park block 4 + Base. FHA renovation 'S, 
1/8/66 55 W. 89 Park block 4 + Base. FHA renovation 50, 
3/4/66 394: -CsPiw. Central Pk W. five Renovation 44, 
12/16/66 36 W. 88 Park block 4 + Base. FiA renovation 66, 
12/33/66 123 W. 94 2nd block 3 + Base. Renovation 30, 
~L/LS/66 44 W. 94 Park block 3 + Base. Renevation 56, 
6/27/66 32 W. 88 Park block 4 + Base. Renovation 55; 
3/15/67 34 W. 96 Park block 5 story Upgrading 533 
ZS erer 35 W. 89 Park block 4 + Base. FHA renovation i 
27 LSS 67 25:28, 88 Park plock 4 + Base. Renovation 4%, 
1/23/87 21 W. 94 Park block 3 + Base. Renovation iG, 
“15/67 34 W. 88 Park block 4 + Base. FHA renovation aN ee 
1/2/67 -19 W. 87 Park block 4 + Base. Renovation 505 
23/29/67 63 W. 92 Park block 3 + Base. Minor work 62, 
2/14/67 120 W. 88 2nd block four Renovation 40, 
1/30/68 32 We 95 2nd block 3 + Base. Renovation 34; 
92/25/68 24 W. 87 Park block 4 + Base. Upgrading 69, 
/i0/68 (cesale)32 W. 88 Park block 4 + Base. Renovation D2 
5/15/68 (resale)27 W. 89 Park block 4 + Base. Renovation 60, 
1/3/68{xvesale) 61 W. 90 Park block 3 + Base. Renovation 42, 
5/25/58 135 W. 94 2nd biock 3 + Base. Renovation SB Nip 
7/20/66 71W. 92 Park block 3 + Base. FHA renovation 35, 
‘25/68 42 W. 89 Park biock 4 + Base. FHA renovation 0, 
6/27/68 (re iale)20 W. 90 Park block five FHA renovation 6G, 
21/1/68 56 W. 91 Park block five Renovation 4c, 
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AUSTIN K. FIALDENSTEIN 
REAL ESTATE 


page 2. (brownstone sales negotiated in the years 1964/1972) 


Work to Selling 
Ciosins Date Address Location No. Stories Be done Price 
1/63 (resale) 34 W. 96 Park block tive Upgrading 66,000 
2/733:/69 143 W. 94 znd block four Renovation 60,000 
3/14/69 24 W. 89 Park block 4 + base. Upgrading &8,000 
3/19/59 56 W. 88 Park block 4 + base. Renovation 62,000 
,/1.7/69 24 W. 90 Park block 4 + base. Renovation 70,000 
7/15/63 49 W. 90 Park block five FHA renovated 132,000 
26/1/63 140 W. 88 2nd block four Renovation 80,000 
32/30/69 48 W. 91 Park biock five FHA renovation 85,000 
4/14/70 38 W. 89 Park block 4 + base. Upgrading 100,000 
S/27/70 38 W. 95 Park block 3 + base. Upgrading 127,506 
7/70 (resale) E63 W. 35 2nd block 3 + base. Upgrading 85,000 
G/2L/ 71 43 W. 95 Park block 4 + base. Upgrading 72,000 
9/7. (resale) 63 W. 92 Park hlock 4 + base. Upgrading 160,000 
s/7ijivesale) 123 W. 94 2nd block four Upgrading 127,566 
Li/72 (resale) 48 W. 91 Park block five Newly renovated 200,000 
1/72 141 W. 94 2nd block four Newly renovated 185,000 
212 20 We Be Park block five Upgracing 135,000 
8/72 132 W. 87 2nd block four Renovation 62,500 
9/72 28 W. 89 Park block five Newly renovated 185,000 
La f72 36 W. 95 Park blocx 3 + base. move-in condition 83,500 
6/14/73 19 W. 95 Park block five Upgrading 125,006 
EE .6/73 140 Ww. 88 2nd biock 3 + base. Newly renovated 100,900 
12/14/73 138 W. 88 zad block 3 + base. Upgrading 85,060 
9/73 69 W. 92 Park block four move-in condition 109,660 
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Piease note that 53 sales were to purchasers who planned to live in 
their own brownstones; of these 50 were to share their brownstones 


No sales listed were city-owned brownstones. 


he sale of this building was negotiated by the firm I became associated 
with, and has been personally managed by me for 10 years. 


j 
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UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 
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71 Civ. 4315 
SAME TITLE NOTICE OF APPEAL 
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Notice is hereby given that TRINITY EPISCOPAL SCHOOL 
CORPORATION and TRINITY HOUSING COMPANY, INC., plaintiffs above 
named, hereby appeal to the United States Court of Appeals 
for the Second Circuit from the judgment of District Judge 
Irving Ben Cooper in favor of defendants entered in the action 


on the 15th day of November, 1974. 


DEMOV, MORRIS, LEVIN & SHEIN 


By 

A Member of the Firm 
40 West 57th Street 
New York, New York 10019 


Attorneys for Plaintiffs 
TO: 


HON, PAUL J. CURRAN 

United States Attorney for the 
Southern District of New York 
United States District Courthouse 
New York, New York 10007 


Attorney for Defendants 


DAVID RB LAND, ESQ, 
Assistant United States Attorney 
of Counsel 


HON. ADRIAN P, BURKE 
Corporation Counsel for the City 
of New York 

Municipal Building 

New York, New York 10007 


ty 
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NOTICE OF APPEAL 


Attorney for City of New York 


HADLEY W. GOLD, ESQ, 

ROBERT F, LINER, ESQ, 
Assistant Corporation Counsels 
Of Counsel 


MARTTIE L, THOMPSON, ESQ, 

Community Action for Legal Services, Inc. 
7 335 Broadway 

New York, New York 10013 


Attorney for Intervening Defendant 


JOHN de P, DOUW, «SQ, 
Of Counsel 


HON, LOUIS J. LEFKOWITZ, 

Attorney General, State of New York 
World Trade Center 

New York, New York 


Attorney for State of New York 
THOMAS R. McLOUGHLIN, ESQ, 


Assistant Attorney General 
Of Counsel 
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UNITED STATZS DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 
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Notice is hereby given that ROLAND H, KARLEN, 
ALVIN C, HUDGINS and CONTINUE, Intervening Plaintiffs above 
named, hereby 2ppeal to the United States Court of Appeals for 
the Second Circuit from the judgment of District Judge Irving 
Ben Cooper in favor of defei.dants entered in the action on the 


15th day of November, 1974. 


DEMOV, MORRIS, LEVIN & SHEIN 


By 

A Member of the Firm 
40 West 57th Street 
New York, New York 10013 


Attorneys for Intervening 
Plaintiffs 


TOs 


HON, PAUL J. CURRAN 

United States Attorney for the 
Southern District of New York 
United States District Courthouse 
New York, New York 10007 


Attorney for Defendants 


DAVID P, LAND, ESQ, 
Assistant United States Attorney 
Of Counsel 


HON, ADRIAN P, BURKE 

Corporation Counsel for the 
City of New York 

Municipal Building 

New York, New York 10007 
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NOTICE OF APPEAL 


Attorney for City of New York 


HADLEY W, GOLD, ESQ, 

ROBERT F¥. LINER, ESQ. 
Assistant Corportion Counsels 
Of Counsel 


HARTTIS Ls 7% [PSON, ESQ. 

Community Action for Lesal Services, Inc. 
33& Broadway 

New York, New York 10013 


Attorney for Intervening Defendant 


JOHN de P, DOUW, ESQ, 
Of Counsel 


HON, LOUIS J. LEFKOWITZ, 

Attorney General, State of New York 
World Trade Center 

New York, New York 


Attorney for State of New York 


THOMAS R. McLOUGHLIN, ESQ, 
Assistant Attorney General 
Of Counsel 
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United States District Court 


Southern District of New York 


_———@ 
71 Civ. 4315 (IBC) OPINION 


TRINITY EPISCOPAL SCHOOL CORPORATION and 
TRINITY HOUSING COMPANY, INC., 


Plaintiffs, 


GEORGE ROMNEY, Secretary of the Department of Housing 
and Urban Development, et al., 


Defendants, 
Vs. 
STRYCKER’S BAY NEIGHBORHOOD COUNCIL, INC 


Intervening Defendani, 


ROLAND H. KARLEN, ALVIN C. HUDGINS § and 
CONTINUE, 


Intervening Plaintiffs. 


OPINION OF DISTRIC7 JUDGE IRVING BEN 
COOPER 
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# 
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


TRINITY EPISCOPAL SCHOOL CORPORATION 
and TRINITY HOUSING COMPANY, INC., 


Plaintiffs, 
-V- 
GEORGE ROMNEY, Secretary of the Depart- 


ment of Housing and Urban Development, 
et al., 


Defendants, 
71 Civ. 4315 
-VYVeo= 


(IBC) 
STRYCKER's BAY NEIGHBORHOOD : 
COUNCIL, INC., OPINION 


Intervening Defendant, 
-Vo- 


ROLAND H. KARLEN, ALVIN C. YUDGINS 
and CONTINUE, 


Intervenig Pleintiffs. 


APPEARANCES: 


DEMOV MORRIS LEVIN & SHEIN, ESQS. 
40 West 57th Street 
New York, New York 10019 


Attorneys for Plaintiffs 


EUGENE J. MORRIS, ESQ. 
MARTIN STUART BAi.cR, ESQ. 
Of Counsel 


HON. PAUL J. CURRAN 

United States Attorney for the 
Southern District of New York 
United States District Courthouse 
New York, New York 10007 


Attorney for Defendants 
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DAVID P. LAND, ESQ. 
Assistant United States attorney 
Of Counsel 


HON. ADRIAN P. BURKE 

Corporation Counsel for the 
City of New York 

Municipal Buildin 

New York, New York 10007 


Attorney for City of New York 


HADLEY W. GOLD, ESQ. 

ROBERT F. LINER, ESQ. 
Assistant Corporation Counsels 
Of Counsel 


MARTTIE L. THOMPSON, ESQ. 

Community Action for Legal Services, Inc. 
335 Broadway 

New York, New York 10013 


Attorney for Intervening Defendant 


JOHN de P. DOUW, ESQ. 
Of Counsel 


HON. LOUIS J. LEFKOWITZ, 
Attorney General, State of New York 
World Trade Center 

New York, New York 


Attorney for State of New York 
THOMAS R. McLOUGHLIN, ESQ. 


Assistant Attorney General 
Of Counsel 


IRVING BEN COOPER, D. J. 


A-62 


INTRODUC TION 


This is a case directly affecting the future of 
a 20 square block community and its more than 35,000 current 
and former residents. The area is the West Side Urban Re- 
newal Area ("Area") in Manhattan, New York City, north be- 
tween 87th and 97th § ‘ests, west between Central Park West 
and Amsterc:4 Aveni. § The West Side Urban Renewal Plan 
‘*Plan" or “Final Plan") governs housing construction in the 
Area and was intended to bring about the rehabilitation and 
renewal of the Ave1; <:*ttain changes in the Plan would per- 
mit the constructio. *f more low income housing and the ad- 
mission of more low income occupants into existing buildings 


in the Area. The action before us is to enjoin these changes ,* 
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1. Following the be*y «/ his opinion is Appendix A, a 
map of the Area '.:Y«:..ed into evider e as Ex. 14A) 
showing site "=" 4: and use designations as of 
March 1966{th « “nt map admitted into evidence). 


2. Plaintiffs Trinity Epitcopal School Corporation and 
Trinity Housing Company, Inc. ("“frinity"), occupant of 
Site 24 within the Area, instituted this action on Octo- 
ber *, 1971, against the named defendants except 
Str:\ers Bay Neighborhood Council (“Strykers Bay"). 
Apeware were filed by the City of New Yerk ("City") 
and wy the United States Attorney on behalf of the 
Department of Housing and Urban Development ("HUD") 


es 
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and plaintiffs seek mn order directing that future de- 


velopment proceed in a manner consistent with the Plan. 


Plaintiffs are a private school within the Area 
and a group of middle income residents, primarily brown- 
stone home owners; they claim that these changes would 
vlolate the Plan upon which they relied in choosing their 
homes, and, further, that such changes would cause the Area 
to deteriorate and become a ghetto. PA ane ee are the 
United States Government, the State of New York, the City 
of New York, and a community group of Area residents; their 
position is that these changes are necessary to provide 


sufficient housing to former Area residents who were dis- 


placed by the impact of urban renewal and who therefore have 


Footnote 2 cont'd 


and by the State of New York. ("State"). Thereafter, 
on April 13, 1972, Strykers Bay, a public interest 
group of residents and community organizations from 
the Area, joined as intervenor-defendant. On July 
18, 1973, Roland N. Karlen and Alvin C. Hudgins, 
residents of the Area, and CONTINUE (Committee of 
Neighbors To Insure a Normal Urban Environment), 
another community group representing Area residents, 
moved to join as intervenor-pluintiffs. Their motion 
was granted on April 22, 1974 during trial. 


ails 
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a right of return to the site of their homes. Defendants 
further contend that the proposed changes would not ad- 


versely affect the Area.? 


The jurisdiction of this Court is invoked under 
the Fifth and Fourteenth Amendments of the United States 


Constitution and under 28 U.S.C. §§1331, 1343 and 2201. 


It has been clear from the outset that the parties 
to this controversy represent not only themselves but also 
the interests of thousands of citizens from divergent eco- 
nomic and racial backgrounds with inevitably conflicting 
needs and demands. In large measure our decision herein is 


ow fort to find a just resolution of these conflicts. 
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3. Plaintiffs ask, in substance, that this Court (1) en- 
join the construction of public housing on Sites 4 and 
30 within the Area and reinstate their use Cesignation 
as middle income housing; (2) direct that squatters 
(defined hereinafter) be removed from the Area; and (3) 
direct that new middle income buildings observe a hous- 
ing ratio of 70% middle income to 30% low income, claimed 
to be a provision of the Plan. 


= Se 


ISSUES 


The four issues agreed to by counsel at triai* 


(Tr. 48-52) are as follows: 


(1) Whether there has been a breach of contract 
between Trinity, as sponsor of Site 24, and the City by 
reason of changes in the Area after execution of their con- 
tract and the manner in which the City has proceeded with 


execution of the Plan;° 


(2) Whether the City was required to secure the 
written consent of plaintiffs Karlen and Hudgins as resi- 
dents of the Pilot Project Area and based upon their contracts 
with the City to any proposed change in the Plan and particu- 
larly to the conversion of Site 30 from middle income to 


public housing; 


4. Plaintiffs made a post-trial motion for counsel fees 
regardless of the outcome of this action. We will 
deal therewith at a later time. 


5. A site sponsor is any person, group of persons or 
corporation who desires to build, manage or own a par- 
ticular site within the Area, after entering into a 
contract with the City regarding that site. 


aie 
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(3) Whether construction of a public housing 
project on Site 30 would cause the Area to “tip" within 


the meaning of Otero v. New York City Housing Authority, 


484 F.2d 1122 (2d Cir. 1973) ("Otero"); 


(4) Whether the Department of Housing and Urban 
Development ("HUD") has complied with the National Environ- 
mental Protection Act ("NEPA"), 42 U.S.C. §§4321-4347, re- 
garding its study amoienkion construction of the public hous- 


ing project on Site 30. 


Finally, plaintiffs raised in their post-trial 
memoranda an additional issue as to whether the approval by 
the City of the conversion of Sites 4 and 30 from middle 
income to public housing was in compliance with the statutory 


procedures. 


A motion for a preliminary injunction was made on 
July 18, 1973; on September 19, 1973, it was referred to this 
Court for an evidentiary hearing. During the course of the 
hearing the motion for a preliminary injunction was withdrawn 
an 4 hearing converted to full trial on the merits. Trial 


proce ° on that basis with a long interruption from October 


oa 


“ 


A-t47 


11, 1973 to April 22, 1974 devoted to a series of conferences 
looking to a settlement embracing a formula acceptable to 

all parties. There were periods of great eile etint aa ac- 
companied sometimes by sudden, hopeful ascents only to be 
followed ultimately by a sharp decline clearly pointing to 

a trial as the only course for the resolution of a per- 
plexing situation fraught with perilous overtones. After 

30 full trial days, the trial was concluded on May 20, 1974. 
Final supplemental post-trial memoranda were received on 


July 19, 1974. 


I. HISTORY OF THE PLAN 


Underlying the allegations of the p-rties is a 
conflicting understanding of the Plan, its purpose, and 
the scope of its commitments. We therefore undertake to set 
forth in considerable detail the history of the Plan's 


development and execution. 


pare? 
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_ A. Background 


Under the National Housing Act of 1949, 1949 U.S. 
Code Cong. & Admin. News 408, urban renewal was character- 
ized predominatitly by slum clearance programs. These in- 
volved the total demolition and clearance of badly de- a 
teriorated target areas, frequently resulting in massive 
relocation of hundreds of families to substandard housing 
elsewhere in New York City. Entirely new communities were 
then built on the cleared sites in accordance with the pre- 


determined urban renewal plan. 


Growing national dissatisfaction with slum clear- 


was 
ance led to changes in the concept of urban renewal and/re- 


flected in the federal legislation. The provisions of the 


National Housing Act were amended in 1954 to expand the scope 
of urban renewal to include, for the first time, those areas 
which had degenerated but had not yet fully deteriorated. 
The 1954 amendments provided for redevelopment of these 

areas on the basis of conservation and rehabilitation of 


sound properties, and demolition and new construction only of 


those properties which had fully deteriorated. 
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The legislation also provided special funds for 
“demonstration studies" cimed at developing techniques 
needed in this new approach. In 1956 the City applied for, 
and received, federal grant funds for a demonstration study 
of the 20 square blocks which eventually became the West 


Side Urban Renewal Area. 


The study was organized to determine whether 
realistic and meaningful proposals for renewal of the Area 
could be developed. James Felt, Chairman of the City 
Planning Commission, conaucted this study (Ex. A) and pub- 
lished it in April, 1958. He concluded that renewal, rather 
than demolition, was "desirable, practicable and econo- 
mically feasible." (Ex. A, p.4). Moreover, Commissioner 
Felt found that the Area, though deteriorating, had a num- 
ber of residual strengths. Its proximity to public trans- 
portation and to Central and Riverside Parks as well as to 
Many cultural and business centers had always made it a 
desirable residential area. In addition, much good housing 
stock remained, particularly along Central Park West and the 


numerous brownstones on the side streets. 
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The study also determined that the Area was main- 
taining a more favorable racial and economic level than 
was commonly achieved at the time. From 1950 to 1956, though 
the Area's Puerto Rican population increased almost eight- 
fold and the total white non-Puerto Rican population de- 
creased by roughly a quarter, nonetheless white families con- 
stituted more than half of all families who moved in during 
the pr od. Moreover, the median income in the Area in- 
creased by more than one-third which indicates that the 
white families and individuals who moved into the Area must 
have had above-average incomes to compensate for the low 
incomes of the newly arriving black and Puerto Ricen fam 


ilies. (Ex. A, pp. 10-11). 


The study demonstrated that, though the Area was 
threatened by obscleacence, it had nevertheless retained the 
foundations of a formerly sound residential area, and that 
it was suited for rehabilitation rather than demolition and 
clearance. The objective of the renewal program envisaged 
by the study was not to create a new community but rather to 
preserve and improve the existing community so as to continue 


to accommodate the varied needs of its population .° 


6. As stated in the study: What are the yardsticks against 


aide 
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B. «ne Preliminary Plan 


In accordance with the Felt study's recommendation 
that an agency be created to draft plans for the Area, the 
Urban Renewal Board ("Board") was appointed by Mayor Wagner 
and then designated as the agency responsible for carrying 
out renewal of the Area. On May 28, 1959, the Board sub- 
mitted its Preliminazy Plan for the Area. (Ex. 5). The 
Preliminary Plan recommended as a goal that approximately 
7,40© dwelling units of new private rental and cooperative 
housing be constructed. Approximately one-third of these 
units would be in the moderate rental range, requiring some 
degree of tax abatement; the remaining two-thirds would be 
fully tax-paying. One site, Site 29, would be designated for 
low income public housing, accommodating 400 units, but the 
Plan stated that the feasibility of including some additional 
units in rehabilitated structures would be explored. (Ex. a 
5, pp. 6, 19-20). 

Footnote 6 cont'd 
which a successful renewal plan should be mees ured? of 
A reduction of the abnormal population turnover and 
elimination of the excessive overcrowding which con- 
tribute so greatly to the Area's decline. Maintenance 
of the economic and ethnic integration which is patt of 
its tradition, is in accord with accepted City policy, 
and which will take into account the needs of its present 


population. (Ex. A, p. 12). 
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The City Planning Commission ("Commission") * 
conducted hearings regarding approval of the Preliminary 
Plan on June 29, 1959. (Ex. 6). The community expressed 
substantial criticism concerning the Preliminary Plan's 
failure to provide a higher proportion of public and tax- 
abated housing to meet the needs of low and middle income 
families in the Area. The Preliminary Plan was neverthe- 
less approved by the Commission, but it recommended that 
the number of low rent umits be increased to 800, by pro- 
viding for 200 additional public housing units and appr oxi- 
mately 200 low rent units in rehabilitated buildings. The 
Commission also recommended an increase in the numbr of tax- 
abated, or middle income, housing from 2400 to 3600 units. 


(Ex. 6, pp. 9-10). 


After the Commission's approval, more public hear- 
ings were held by the Board of Estimate or September 17 and 


October 22, 1959. In its resolution of October 22, 1959 


(Ex. 7), the Board of Estimate increased once again the number 
of low and middle income units in the Preliminary Plan. In 
addition, proposed modifications of whe Preliminary Plan were 


introduced which reflected the City's concern that there be 


ot te 
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an effective relocation process as well as sufficient 
housing to accommodate dislocated Area residents at all 
income levels. Among those modifications were the follow- 


ing: 


1. That the Urban Renewal Board make the 
necessary study of the people now residing in 
the redevelopment and rehabilitation areas, or 
as near that percentage as possible, and based 
on those findings, provide an increased number 
of middle-income and low-rent units within the 
project area more in line with the needs of the 
,eople in these categories and advise the Board 
of Estimate, two months before submitting a final 
plan, as to the location and quantity of required 
middle-income and low-rent units to be provided 
to house all the yeople in these categories. 

2. That the minimum goals for low-rernt shall 
be 1,000 units and the minimum goals for middle- 
income shall be 4,200 units. 

3. That the project be developed at den- 
sities which will maintain, in general, the pres- 
ent overall population density. 

4. That the construction of new buildings 
and the rehabilitation of existing buildings bce 
so planned that, after a minimum initial disloca- 
tion of families, new buildings will be erected 
before dislocating further families; and those in 
the area next scheduled for demolition or rehabili- 
tation will be given the opportunity to move into 
the newly-completed buildings. 

5. That people be permitted to study the re- 
location plan and site priority machinery and have 
the opportunity to make recommendations to the Urban 
Renewal Board before the final plan is formally sub- 
mitted to the Board of Estimate for adoption. (Ex.7) 
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The Board of Estimate resolution made 
clear that the number of low and middle rent units was to 
be based upon the needs of Area residents as determined by 
a Study of their income levels. Moreover, the proposal of 
1,000 low rent units was a "minimum goal" and not a final g) 
determination of the number of units to be included in the 


Final Plan. 


C. The Final Plan 


“he Final Plan was approved by the City Planning 
Commission on May 29, 1962 (Ex. 8). It proposed 1,000 wits 
of public housing, including 200 its in rehabilitated build- 
ings. The number of middle income units was increased to 
4,200 of which 15% (630 u-’ts) were to be available at rents 
comparable tc those in public housing under the new "skewed v 
rental" program.’ Thus within the Area there was to be a 
total of 1,630 low rent units. In addition, 607 low rent all 


units were to be made available outside the Area, but within 


7. This is a procedure whereby rents in a particular 
building are arbitrarily varied so that some are 
for higher income and some are for lower income families, 
the overall average being fixed at the level required to 
operate the building economically. 


1 
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its immediate vicinity, including 496 at three perimeter 

é 
sites: Douglas Houses Addition, Amsterdam Avenue and 
West 125th Street, and the site of Public School 93 at West — 
93rd Street and Amsterdam Avenue. The Plan also estimated 
that an additional 572 low rent units would be made avail- 
able through the normal turnover in “existing public housing 
projects in nearby areas." Most significantly, however, the 
Commission report made plain that the number of low rent 
units then provided for by the Plan was not an irrevocable x 
determination but rather the Commission's judgment at that 
time as to the appropriate number of housing units which would 
achieve tle Plan‘s desired gcals. As stated therein: 

There is no method by which we can predict the 

exact proportions in which to allocate the num 

ber of dwelling units at each rental level in 

order to achieve the broad objective of the Urban 

Renewal Plan. It is, however, our judgment, as 

well as that of the several City-wide civic organ- 

izations who appeared at the hearing, that the 

proportion submitted by the Housing and Redevelop- 


ment Board is satisfactory and will achieve the 
Aesired goals. (Ex. 8, p. 11). 


akin 
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The Final Plan, aS approved b, the Commission, 
provided that the Area be redevel sped in three stages: 
Stage I, from 93rd to 97th Streets, Stage II, 90th to 93rd 
Streets, and Stage III, 87th to 90th Screeta. The purpose 
of “staging” was to minimize the disruptive effect of re- 
location, by enabling resident move from one stage to 
another and return upon completion of their stage. (fr. 226). 
The Final Plan, as approved by the Commission, also in- 
corporated the Pilot Rehabilitation Project, comprising 81] 
brownstones on 94th and 95th Streets between Columbus Avenue 
ard Central Park West, which had already been approved by 
the Commission and the Board of Estimate in 1960. The Pilot 
Project was used as a rehabilitation demonstration area "to 
establish more refined standards and to explore feasible 


methods of rehabilitation." (Ex. 8, p.3). 


Considerable community objection remained as to the 
number of low rent units to be provided. Suggestions for 
additional units varied from 2,000 units to 4,000 units with 
2,500 being most frequentiy recommended. (Ex. 8, p.9). Con- 
sequently, on the eve of the Board ot Estimate hearing, 


schedled for June 22, 1962, Mayor Wagner called a meeting 
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to decide whether to raise the Plan's commitment to low 
rent units to 2,500. The meeting was attended by, among 
others, Milton A. Mollen, Chairman of the Housing and Re- 
development Board, Walter Fried, a member of the Board, 
Commissioner Felt and Herman Badillo, Deputy Commissioner 


of Relocation. 


Mayor Wagner thereafter announced in a press re- 
lease (Ex. H) dated June 21, 1952, that “[njew low-cest 
housing units within the twenty-block urban renewal area are 
to be increased from 1,000 to 2,500 under the terms of tne 
Mayor's directive.” The release further provided that in 
addition to the 1,000 units of new public housing construction, 


1,010 low rent units within middle income buildings would be 


made available instead of the 630 originally approved by the 


City Planning Commission. This greater figure was to be 

ac ‘..,@@ by increasing the number of .rniddle income units and 
by increasing the percentaye of skewed rental units within 
middle income projects from 15% tc 20% and further, 280 units 
were to be prowided by the Housing Authority in rehabilitated 
brownstones; finally, 210 additional wnits of public housing 
were to be built on the aba; doned P.S. 93 site, which is ad- 


jacent to the Area. In addition to these 2,500 units within 
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the Area and at the P.S. 93 perimet*r site, Area relocatees 
would be given priority for apartments at two other perimeter 
sites: the Douglas Houses Extension at 100th Street and 
Amsterdam Avenue, and a new public housing project at 830 
Amsterdam Avenue. It was estimated that this would provide 


an additional 285 low rent units. 


D. The 2500 Policy 


One of the critical factual issues in this Liti- 
gation is the significance of the figure of 2,500 units. 
Plaintiffs claim, in substance, that this total was a maximum 
not to be exceeded, and that it included 517 units at three 
perimeter projects: De Hostos (built on the site of PS. 93), 
830 Amsterdam Avenue, and Douglas Addition. Defendants contend, 
on the other hand, that 2,500 was intended as a minimum com- 
mitment, and that only in that sense are perimeter projects 


other than De Hostes included. 


We will discuss this issue at length later in this 
opinion. * note here, however, that the source of the 2,500 
figure a, pears to be the Mayor's press release. That release, 


which included only the P.S. 93 site in its calculation of 
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the 2,500 units, made no mention of whether the figure was 

a minimum or a maximum. Mr. Fried, however, testified that 

Mr. (now Congressman) Badillo regarded the 2,500 commitment as 
necessarily a minimum calculation and that Mayor Wagner ac- 
cepted that position. (fr. 838, 923) .° In materials present- 
ed to the Board of Estimate (Ex. D) following the meeting 

with Mayor Wagner, Congressman Badillo stated that the 2,500 
units were “to be provided both within the site [Area] and in 
the area adjacent to and surrounding the site {[Area],"“ and that 
additional low rent units would be provided “by building ad- 
ditions to existing projects, rehabilitating brownstones, and 
as a result of turnover in existing low-rent public housing in 
the vicinity." (Ex. D, p.7). Moreover, Congressman Badillo 
testified at trial that the Mayor's announcement of 2,500 low 
rent apartments was ‘ntended to be a minimum. (Tr. 3836). “fh 


8. Mr. Fried, who is currently Vice-Chairman of the 
Mew York City Housing Authority, also testified that 
the press release was inaccurate and that Mayor Wagner 
intended that all three perimeter sites be included 
within the 2,500 commitment. (fr. 838). 
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It should be noted that o:. several occasions 
after 1962. the City reaffirmed ‘ 2s policy of providing 
2,500 low income units. For instance, on December 9, 1966, 
Jason R. Nathan, Chairman of the Housing and Redevelopment 
Board, stated before the Board of Estimate that his agency 
would provide a minimum of 2,559 low rent un. in the re- 
development of the Area. (Ex. 2). Thereafter, on October 
6, 1967, in an open letter sent to Area residents, the Hous- 
ing and Development Administration ("mpa")” reaffirmed the 
City's policy of creating 2,500 low rent units. (Ex. 3). 
Finally, on October 25, 1967, Mr. Nathan, appearing before 
the Board of Estimate on the proposed disposition of Site 6, 
again reaffirmed the City's intention “to build 2,500 units 
of low income housing in ‘i« Upper West Side," (Ex. 4, p.1) 


and stated that the perce »»:e of low income units in certain 


Se ee ee ee ee ee ee ee ee ee Oe ee ee Oe Oe ee ee ee ee ee ee 


9. HDA is the successor City agency to the Housing 
and Redevelopment Board by virtue of the New York 
City Charter (Local Law #58, adopted July 28, 1967) 
and Executive Order of the Mayor #56 dated November 
28, 1967 which provides December 1, 1967 as tlie 
effective uate of Local Law #58. 
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middle income buildings would be rasied from 20% to 30%. 
The Nathan statement concluded with the f£cllowing: 

The mt important res.lt is that houwing 

for / income families will be in ample 

supply. There will be enough not only to 

meet tie needs of the residents of ti:e 

neighborhood who must be relocated, but to 

ful“ill the total commitment cf 2,500 apart- 


ments to which the city is pledged. 
(Ex. 4, p.3). 


E. Execution of the Plan: 1962-1968 


The Plan went into execution in. Sasuaty, 1963. 

Construction went forward despite delays and administrative 
problems. By 1966 four public housing projects were ready 
for occupancy within the Area as well as the three perimeter 
projects (De Hostos, 830 Amsterdam, and Douglas Addition). 
(Ex. 5). As a result of the Plan's tangible achievements 
there was an increase in the investment of private Sapital. 
Among the numerous site sponsors and purchasers were plain- 
tiff Trinity School, which invested over nine million dollars 
in Site 24 as a combination school and middle income housing 


project, and plaintiff intervenors Karlen and Hudgins who 
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invested $148,000 and $265,000 respectively in their brown- 
stones in the Pilot Project Area. Plaintiffs contend that 
it was in this atmosphere of optimism and progress that they 


made their decisicns to remain in or move into the Area.?° 


Between 1963 and 1966 the City amended the Plan 
four times, the first two carried forward proposals for public 
housing. The first amendment (1963) approved a plan for the 
acquisition and rehabilitation by the City Housing Authority 
of 36 brownstones for low income housing. (Ex. 11). ‘The 
second (1964) provided for conversions of Site 36 from fully 
tax-paying housing to public housing and cf Sites 12, 13 and 
14 from fully tax paying to partially tax exempt housing et 
moderate rentals. (Ex. 15, 16). In approving these changes, 


the City Planning Commission reemphasized its previous statement 
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10. Other brownstone residents who testified in behalf 
of plaintiffs made similar claims. They are repre- 
sented in this action by CONTINUE whose active mem 
bership is made up primarily of middle income brown- 
stone owners in the Area; they are opposed to fur- 
ther changes in the Plan contending it will cause 
the Area to deteriorate. 
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in connection with the adoption of the Final Plan: 


fhere is no method by which we can predict 

the exact proportions in which to allocate 

the number of dwelling units at each renta’ 

level in order to achieve the broad objective 

of the Urban Renewal Plan. (Ex. 15, p.4). 
fhe third amendment (1965) involved a change in the mode of 
rehabilitation of Site 23. (Ex. 17, 18). The fourth amend- 
ment (1966) provided for conversion of Sites 5 and 10 from 
fully t-x-payirg to partially tax-exempt housing and recon- 


version of Site 36 from public housing also to partially tax 


exempt housing. (Ex. 19, 20). 


fhe initial conversion of Site 36 to public hous- 
ing by the second amendment brought the number of public pro- 
jects planned for the Area to a total of five. The fourth 
amendment, however, reduced that figure to four, the number 
originally proposed in Mayor Wagner's 1962 press relezte. 
(Ex. BH). All of these amendments to the Pian were enacted 
before any of plaintiffs entered into contracts with the 


City regarding sponsorg@hip of their eites. 
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After the four public housing sites were com- 
pleted in 1965, the next cycle of buildings readied for 
occupancy were four Mitchell-Lama cooperatives (Sites 8, ll, 
16 and 17), using the skewed rental method for low-rent units, 
and a Mitchell-Lama rental building? (Site 14), using the 
State Capital Grant Assistance Program’ * for low rent units. 


(Ex. 5). 


By the time these first five Mitchell-Lama devel op- 
ments opened in March-May, 1967, a Sharp increase in con- 
struction costs threatened the City's ability to meet its 


commitments for adequate low and moderate income housing. 


1l. Mitecbell-Lama housing is the generic or common 
“erm used for moderate and middle income housing 
aeveloped pursuant to Article II of the Private 
Housing Finance Law of the State of New York and 
assisted by state or municipal mortgage loans and 
real estate tax exemption. 


12. This is a subsidy program under which individual 
apartments are rented at market rental by the locai 
housing authority and then subleased to a low in- 
come family at public housing rental with the dif- 
ference being subsidized by the State. 


~2Se 


AES 


Between 1964 and 1967, because of construction costs and 
increasing interest rates, Mitchell-Lama rents more than 
doubled. The increase was so drastic, in fact, that for a 
while the program was suspended. (fr. 2657-2660). The in- 
crease threatened not only programs providing moderate in- 
come units but skewed rental as a means of providing units 

at rents equivalent to public housing. There was a limit to 
how much differential between the skewed rental units and the 
other units would be feasible. Even before the drastic in- 
crease of costs in Mitchell-Lama developments began, the 
skewed rental units rented at levels higher than public 


housing. 


fhe City's commitment to low and moderate income 
housing was in jeopardy; this can be seen in Mr. Nathan's 
statement of December 9, 1966 before the Board of Estimate 
(Ex. 2) in support of the fourth amendment to the Plan where- 
in he scknowledged that the City's “commitment" to 2,500 low 
rent units in the Area had been only a hope, principally be- 
cause the only program available, other than public housing 


construction, was the skewed rental program. Mr. Nathan then 
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announced that in addition to 400 skewed rental units in 
cooperative projects, 400 units would be provided by the 
Housing Authority under the leased public housing senabee. 
and a minimum of 306 units under the State Capital Assist- 


ance Program. (Ex. 2, p. 2). 


Subsequent difficulties, howa vcr, threatened a 


portion of the leased public housing p: «vised within Mitchell- 


Lama projects. Accordingly, on October 25, 1967, Mr. Nathan 
again appeared before the Board of Estimate (Ex. 4) and ad- 
vised that, in order to fulfill the 2,500 policy, the per- 

o™ centage of all public housing leasing would be raised from 20% 
to 30%, and that the percentage of state capital grant units 
on Site 6 would similarly be increased from 20% to 30%. (Ex. 


4, Ppp. 1-2) © 


13. This program operates in the same manner as the 
State Capital Grant Program bu‘: is subsidized in- 
stead under the federal public housing program. 
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F. Execution of the Plan: 1968-1973 


By 1968 construction of low income housing had 
come to a standstill. It had hecome clear that the Mitchell- 
Lama program was no longer an economically feasible means of 
providing moderate income housing. This dilemma forced the 
City to find a new source of funds for middle income housing. 
The solution, albeit imperfect, was the Section 236 housing ~~ 


subsidy which became available from the federal government 


in 1968.14 Using this subsidy in combination with Mitchell- 


Lama financing, rents could be cut almost in half. (fr.3167). 


The first projects built in the Area using the com- 
bination of subsidy programs, Mitchell-Lama and Section 236, 
were Columbus Manor and Westwood Mouse (Sites 21 and 22), both 
of which opened in June, 1971. ‘fhe third was Leader Mouse 
(Site 20), which opened in August, 1972. All used the leased 
public housing program to make available 30% of their units 
for low income households. 


14. This is a program whereby the interest rate on a 
federal or state financed mortgage is subsidized down 
to 1% in order to bring the rent of an individual 
apartment down to a level that is 25% of the tenant's 
income. See 12 U.8.C. §1715 z-1 (c). 
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Although the Section 236 program was intended to 
orovide moderate or middle income housing (Ex. 54) and not 
to supplement public housing, the program was restricted to 
persons with incomes no greater than 135% of the limit for 


: - 15 
public housing eligibility. The program thus worked to 


15. There is, however, an alternative “exception limit" 
according to which 20% of the total amount of in- 
terest reduction payments can be made for families 
whose incomes exceed this °?5% formula but do not 
exceed the income limitat...s set forth at 12 U.S.C. 
$1715 (1)(a)(3). ‘The following table, submitted by 
the City (by agreement of the parties) after trial 
at the direct .on of the Court (fr. 3828-3829), sets 
forth the respective Section 236 public housing and 
housing authority income limits as of May 23, i974 
(see letter of Robert Liner, Esq. to the Court dated 
June 3, 1974): 


Income and Rent Limits in 
Mew York City 
under Subsidized Federal Progtams 


ADJUSTED ANNUAL INCOME LIMITS 


No. of 236 236 Rent Housing Authority 
Persons Regular Exception Supplement Leasing 
1 $ 8,235 $ 9,250 $ 6,100 $ 6,300 
2 10,530 11,250 7,800 8,160 
3 11,340 13,250 8,400 9,360 
4 12,150 13,250 9,000 9, 360 
5 12,690 15,200 9,400 10,200 
6 13,230 15,200 9,800 10,200 
7 13,770 17,200 10,200 11,040 
8 14,310 17,200 10,600 11,040 
9 14,580 17,200 10,800 11,520 

10 or more 14,850 17,200 11,000 11,520 
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exclude families whose incomes, though beyond the Section 

236 limits, were such that they could not afford newly construct- 
ed Mitchell-Lamas. (Tr. 3166, 3758-3759). At the same time, od 
because of the relatively low rentals in Section 236 build- 

ings and the scarcity of low income housing, the Department of 
Social Services began to place welfare-assisted families in 


, 16 
middle income units. (fr. 3194). As a result of this policy, 


16. Pursuant to the Court s direction (fr. 3828-29), 
the City certified the following information re- 
garding the number of welfare assisted families at 
the three projects, including both leased public 
housing as well as the program initiated by the 
Department of Social Services (see letter of Hadley 
W. Gold, Esq. to the Court, dated May 28, 1974): 

A. Total Welfare assisted families (various pro- 
grams) in Leader House, excluding elderly and dis- 
abled: 62. B. Total Welfare assisted families 
(various programs) in Columbus Manor, excluding 
elderly and disabled: 50. C. Total Welfare assisted 
faw’lies (various programs) in Westwood House, ex- 
cluding elderly and disabled: 27. 
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and in order to meet the demands of Area relocatees, 
Leader Hous2, Columbus Manor and Westwood House were 
occupied by low income households substantially in excess 


of their 30% allocation. (Tr. 1430, 2002, 3194-3195).7/ 


As of January, 1969, 1,230 public housing units 
had ween completed. In adcition, about 20% of the 1,769 
completed/income units were inhabited by low income house- 
holds; this made for a total of 1,584 completed low rent 
units. (Ex. 65). With Section 236 subsidies in short 
supply and the only buildings under construction being 
middle income, there was a growing community sense that the 
commitment to provide adequate low income housing would not 
be met. Eventually the City converted Sites 4 and 30 from 
middle income to low imcome housing; it was this decision 


that precipitated the litigation before us. 


17. Defendants concede that low income families oc- 
cupy up to 50% of the total units in these build- 
ings. (Tr. 3320-3322). Plaintiffs contend, how- 
ever, that because of this policy as well as the 
simiiarity of Section 236 income limits to public 
housing limits, almost the full occupancy of these 
buildings is low income housing. 
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Robert Hazen, then Commissioner of Development 
at HDA, testified at trial as follows regarding the cir- 
cumstances leading to the conversion of Sites 4 and 30 to 
public housing: 

The events were that the subsidies for the 
moderate income housing, so-called Section 
236, were, as I have indicated, in short 
supply and the long term feasibility, look- 
ing ahead, was uncertain at best. There was 
also a feeling on the part of many community 
representatives with whom the city met that 
the project had taken off economically in the 
Sense that it was becoming more and more a 
fashionable middle to upper middle income 
neighborhood and that perhaps there was a 
danger that the low rent commitments would 
either not be met through delay or not be 


met through the inability of the subsidy -- 
that 34 mace subsidy program to work. 


> Fae Lek te 
However, despite the shortage of Section 236 subsidies, a 
direct public housing construction program was available, 
Accordingly, both community and government leaders came to 
support additional public housing constructions as the 
logical means of carrying out the City's policy. (Tr. 3173- 
3174). 


At the same time (Spring, 1970), squatters occupied 
several buildings in the Area awaiting demolition, including 
that on Site 30. Their arrival, while not a new phenomenon 
in the City's urban renewal experience, exacerbated tensions 


between those who advocated an increase in the number of ‘ow 
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rent units in the Area and those who felt that such an in- 
crease would be contrary to the letter and spirit of the 

Plan and would adversely affect the character of the Area. 
While most squatters were not from the Area, and to that 
extent were not Area relocatees entitled to "Area priority" 

in the allocation of low rent units, /® nonetheless their 
presence pointed up the general need for low-rent housing 

and inevitably increased both political and community pressure 


for the creation of more low income units within the Area. 


18. HDA has stated that its policy regarding the ai 

= SqUatters is that it will provide alternate 

temporary quarters in the area so long as they 

are available and ultimately consider the squatters 

for any remaining units "not required to meet the 

needs of those with higher relocation priorities." 

(Ex. 26, p.5). We take this to mean that those 

Squatters who were not originally Area residents 

will not be considered among the relocatees to 

whom the City is committed to provide housing 

within the Area. Accordingly, the number of 

low income units within the Area will not be 

increased to provide housing to those squatters 

who were not Area residents. 
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Rather than evict the squatters, as plaintiffs contend should 
have been done, the City entered into rental agreements with 
them permitting them to remain until demolition was ready to 
proceed. The City has stated that according to HDA records 
there are currently 274 squatter families residing within the 


Area. 1? 


In response to these pressures, the Housing Authority 
_ <oposed conversion of Site 4 from fully tax-paying to public 
housing (270 units). The conversion was approved by the City 
Planning Commission on August 12, 1970 (Ex. 24) and by the 
Board of Estimate on September 17, 1970 (Ex. 28). Currently, 


however, there are no available funds to construct Site 4 


Similar considerations, particularly the unavail- a 
ability of subsidies for middle income housing and unmet re- 
location needs, led to the proposed conversion of Site 30 
from middle income te public housing (160 units). The pro- 
posal was approved by the City Planning Commission on August 


11, 1971 (Ex. 26) and by the Board of Estimate on November 
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19, See letter of Hadley W. Gold, Esq. to the Court, 
dated May 28, 1974. 
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11, 1971 (Ex. 27). The report of the Commission approving 
the conversion shows that while one community organization, 
presumably CONTINUE, argued that the proposal would upset L 
the balance between low and middle income housing, the bulk 
of opposition. was on the ground that construction of a new 
project would require demolition of existing buildings oc— 
cupied by squatters. Several community organizations and 
two dissenting members of the Commission favored rehabili- 
tation of the existing building for the benefit of the 
squatters residing therein. The Commission,however, in 
approving the conversion and rejecting egual preference for 


squatters, stated, in part: 


All new housing in the West Side Urban 
Renewal Plan, including that proposed for 
site 30, was intended to provide relocation 
for on-site tenants displaced by the renewal 
activity. The original tenants on site 30, 
and thousands of original residents of the 
west side area, leit their homes with the firm 

uarantee that they would have first priority 
in moving back into the new housing to be con- 
structed. That guarantee still stands. 

If the City is to honor its obligation to 
those families who accepted the painful neces- 
sity of relocation, it must not accord a higher 
relocation priority now to others who have since 
taken over apartments the_ original tenants left, 

Failure by the City Planning Commission to 
approve the public housing project would leave 
the status of the renewal plan unchanged and 
site 30 would still be designated for middle- 
income hous'ng. This would leave the status of 
the site in doubt and delay the building of great- 
ly needed housing for the area. (Ex. 26, pp.4-5). 
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G. Plans For Future Development 


In October, 1973 the State of New York assumed 
responsibility for completion of the Plan. Lee Goodwin, 
New York State Commissioner of Housing and Community Re- 


newal, testified: 


After reviewing a number of proposals 
with the City and considering a number of 
options to put this money in other parts 
of the State, we concluded that the most 
desirable use of funds from both the City's 
and State's standpoint would be the com- 
pletion of the West Side Urban project which 
had been in planning and execution for more 
than a decade. (Tr. 3784). 


The State and City are proceeding with the development of 
Site 41 waren: Thereafter, the State has agreed with the 
City to undertake the development of Sites 9, 32, 35 and 
45/46 (constituting a single site). All of the proposed 
projects will be financed through the Mitchell-Lama and 
Section 236 programs, with 30% of the units designated for 
low income families under leased public housing. (Tr. 


3792-3796). 
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II. THE SIGNIFICANCE OF THE CITY'S 
LOW INCOME HOUSING POLICY 
As we have discussed above, a critical issue 
here is the City's announced policy to provide 2,500 units 
of low income housing. A parallel issue, which we consider 
below, is the City's policy of maintaining a 70%:30% ratio 
of middle to low income units in middle income buildings 


in the Area. We find, on the basis of the history of the 


Plan from its initial promulgation until the present, that 

the 2,500 figure was intended neither as a fixed minimum 

nor as a maximum. Rather it was a political judgment on the 
part of City officials as to an appropriate number of units 
~~ which would satisfy the housing needs of low income re- 
locatees desirous of returning to the Area, while not com- 
promising the Plan's overriding objective to create a racially 
and economically integrated community. No legal or binding - 
commitment by the City was intended; the 2,500 figure was in- 
stead a statement of policy and intention. It was aimed at 
meeting the needs of low income relocatees to the maximum 


extent possible without endangering the private capital in- 


vestment so necessary to economic integration. Both Roger 
Starr, Administrator of the Housing and Deve lopment Authority? 


20. Mr. Starr was appointed HDA Administrator after his 
testimony in this litigation. His views do not 
necessarily represent those of HDA. 
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and Walter Fried, then Vice Chairman of the Housing and 
Redevelopment Board (the City agency which administered 

the Plan), testified that balancing of these two interests 
was the critical factor in determining the number of low 
rent units to be constructed in the Area. (Tr. 397, 444, 
889). Moreover, contrary to piaintiffs' assertions, the 
right of relocation was itself a paramount Plan objective. 
Though the testimony on this point is conflicting (Tr. 397, 
714, 3157), the documentary history of the Plan makes clear 
that the City was committed to provide sufficient Area hous- 


ing to low income relocatees desirous of returning. This 


feature of the Plan has never changed, 2! 


21. As late as 1969 when the Plan by all accounts was 
still being properly executed, HDA administrator 
Nathan included the following statement in his 
progress report: 


The originally estimated completion date 

of the project was March, 1969. 1973 is 
now cited as the probable time of comple- 
tion. The reasons for this delay are many. 
However, the problem of satisfactorily re- 
locating the areas population in accord 
with the city's commitments is the primary 
cause of delay. Staging; attempting to 
temporarily on-site families so as not to 
necessitate their moving off the site while 
construction is in process; promising to pro- 
vide satisfactory housing for all of those 
living in the area when the city took title 
who wanted to remain -- these are all as- 
pects of the relocation process contributing 
to the delay. 
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It is also clear that the 2,500 figure was in- 
tended as an estim.'« which could be modified subject to 
changing needs and c Jitions. That estimate, which was 
itself the product of numerous revisions, represented an 
assessment of low income housing needs balanced against 


the objective of maintaining economic integration. The 


Footnote 21 cont'd 


While it is true that a delay of al- 
most Four(4) years results in greatly 
increased construction costs and there- 
fore higher rents, this cost must be 
measured against the social benefits 
resulting from disrupting the popula- 

i, tion as little as possible and providing 
new housing for those whose homes were 
torn down. (Ex. 65, p.3). 


This statement was made before the advent of the 
Squatters whose presence, plaintiffs contend, was L 
the real reason for the conversion of Site 30. 
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@ssessment of such needs must inevitably vary? and it has 


been established here that the economic conditions assumed 
at the inception of the Plan have themselves drastically 


changed. (Tr. 2660-2661). Accordingly, in order for 


At. the conclusion of trial, the City (by agreement 
of the parties) certified the following information 
regarding the status of Area relocatees (see Mr. 
Gold's letter of May 28, 1974 to'the Court): 


West Side Urban Renewal Area 
elocatees 

Relocatees in the West Side Urban Renewal Area 
on date of vesting of title in the City of New 
York 3,838 
Relocatees placed in housing in the West Side 
Urban Renewal Area to date 1,900 to 2,000 
Relocatees presently residing on temporary holding 
Sites within the West Side Urban Renewal Area 114 
Relocatees presently residing off-site who have ex- 
Pressed an interest to return 728 
Relocatees listed on HDA fiscal list in addition 
to above (approximately) 2,500 


Relocatees, individuals énd families, not locat- 


able (approximately) 480 
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plaintiffs to establish that the City is now violating 

the Plan by increasing the number of low income units in 
the Area, they must show that © ‘ch an increase would en- 
danger the integration of the Area and therefore the un- 


derlying purpose of the Plan. 


Closely related to the 2,500 policy is the issue 
of the City's allegedly binding commitment to a 70%:330% 
ratio of middle to low income housing in the Area. It is 
important to note that, unlike Otero, Supra, we are not x 
dealing here with regulations adopted by the City pursuant 
to law, but rather with political intentions. The HDA 
statement of October, 1967 (Ex. 4) declared that the per- 
centage of State Capital Grant units on Site 6 and of all 
public housing in Mitchell-Lamas contracted for thereafter 
would be increased from 20% to 30%. 23 In January, 1973 
an HDA memorandum reaffirming the City's "commitment" to 
the "70:30 policy" declared in pertinent part: 
In 1971, after lengthy discussion in 
the West Side Community and due consideration 
of the needs and character of that community, 


HDA agreed, with the express approval of the 
Mayor's office, to a new policy concerning the 


23. The 70%/30% ratio is included in Trinity's con- b 
tract with the City as sponsor of a Mitchell- 
Lama on Site 24 (Ex. 14, Tr, 1035). 
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tenant mix in all buildings which have the 
benefit of interest reduction subsidies un- 
der Section 236 of the National Housing Act 
in the West Side Urban Renewal Area. The 
policy, which was first adopted by community 
Planning Board No. 7, calls for maintenance 
of a ratio of 70%:30% between moder**te and 
low income families in 236 building. (For 
this purpose, moderate income refer: to fami- 
lies and individuals meee, the income re- 
quirements of the Section 236 program, in- 
cluding the exception limits, if and when 
allowed by HUD.) (Ex. 54). 

It is probable that the 70%:30% policy was intended 
to include all Section 236 Mitchell-Lamas, as well as those 
using leased public housing to fulfill their low income re- 
quirement and which were constructed after the October, 1967 

statement. Indeed, the 1973 HDA memorandum declared that vio- 
lations of the policy at Leader House (Columbus Manor and West- 
wood House) were to be corrected through ordinary turnover. 
However, consistent with our finding with respect to the al- 
leged 2,500 commitment, we conclude that the 70%:30% ratic was — 
never intended as an irrevocable commitment binding upon the 
City. Furthermore, to sustain their claim with respect to 

this issue plaintiffs must establish that failure to adhere to 
the 70%:30% policy would likewise threaten the integration 

of the Area and consequently the underlying purpose of the 
Plan. This plaintiffs failed to accomplish by proof clear 


and convincing. x 


mL 
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III. THE CITY'S CONTRACT WITH TRINITY 


Two of the issues before us involve alleged 


breaches of contract by the City; the first of these is 


closely related to the Ciiy': policy of providing 2,500 


low inccuwe units and a 70%: 30% ratio of middle income to 


1ow income tenants in middle income buildings; the second 


(infra at IV) relates to the alleged breach by the City of 


its contract with Karlen and Hudgins, brownstone owners. 


Plaintiffs contend, with respect to the first issue, that 
the City breached its contract with Trinity by reason of 
“the general changes in the West Side area after the fourth 
revision of the West Side Urban Renewal Plan." (Tr. 48, 
51). They claim, in substance, that City officials orally 
advised them that the Plan's principal objective was to 
create a racially and economically integrated Area, and that 
this objective could best be achieved by the inclusion in 
the Plan of 2,500 units of low income housing; that this 
method would permit the City to deal equitably with the re- 
locatees and, at the same time, 


preserve a healthy economic 


balance in the Area. The 2,500 units figure became, in 


effect, a part of the various agreements made by the City 


with sponsors and with other persons making a commitment to 


the Area under the terms of the Plan. 


Plaintiffs argue 


— 


A-/93 


thai any change by the City with regard to its 2,500 and 


70%: 30% policies, or in the Plan generallv, including the 


conversion of Site 30 fromniddle to low income use, would 


constitute a breach by the City of its contract. 


Trinity was represented by Elliot Lumbar. , 
in dealing .‘th the City as 


Esq. 


to Trinity's sponsorship of 


Site 24. Trinity claims that during the period in which it 


was considering Sponsoring Site 24 (1963-1968), Judge Milton 


Mollen, then Chairman of the Housing and Redeve lopment Board, 


and other City officials assured Mr. Lumbard that Trinity 


could rely on the Plan being executed as it was then for- 


mulated since it had the full support of the Mayor and gover- 


ning officials. (Tr. 966-972). Mr. Lumbard testified that 


Trinity was concerned abou. che solidity of the Plan and 


the future of the Area. He stated that City officials had 
assured him that they shared his concern and to that end had 
allocated definite income uses for each of the Area sites, 


including Site 30 (Tr. 982-984), Although Mr. Lumbard met 


on several occasions with City officials, 


greatest emphasis on, 


he placed the 


and recalled with the greatest par- 
ticularity, 


1964, 


two meetings attended by Judge Mollen in 1963 and 
At the second meeting Judge Mollen expressed the City's 


interest in keeping Trinity in the Area as a site sponsor; 
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he made the alleged representations that Trinity could rely 
upon the Plan and referred to large charts showing the in- 


come designations for the various sites. (Tr. 1065). 


Other area residents testified that similar repre- 
sentations were made to them. Specifically they alleged 
that Colonel William Hunter and Mr. Joseph Luria, who managed 
the City's Area office, represented to them as potential 
brownstone purchasers that the Plan called for a maximum of 
2,500 low income units and that 30% of the units in middle 
income buildings would be allocated to low income families. 
(Tr. 1271, 1289, 1509, 1800, 1949, 1955). Plaintiffs main- 
tain that these representations became implied and enforce- 
able provisions of the City's contracts with respective pur- 
chasers of brownstones because they were indispensable in 


effecting the mutual concern of creating a balanced community. 


However, the language of their respective contracts 
forecloses the claims of Trinity and brownstone purchasers, 
Section F of the 1966 Fourth Revision of the Plan (annexed 
to and incorporated into Trinity's contract with the City, 

Ex. 14, specifically authorizes the City to modify and amena 
the Plan at any time subject only to the consent of the pur- 
chaser or lessee of the particular parcel covered by the A 


modification. Section F provides as follows: 


a 8 
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F, Changes in Approved Plan. 


This Urban Renewal Plan may be modified 
at any time by the City of New York, provided | 
that if modified after the disposition of any 4 


land in the project area such modification 


must be consented to in writing, by the pur- 

chaser or lessee or their successors in interest 

of the specific property covered by the modifi- 

cation. This shall not be construed to require 

the consent of the purchaser or lessee or their 

succzssors in interest of any other parcel in 

the project area. 
The parol evidence rule provides that in order for a pur- 
ported oral agreement to vary a written contract, the oral 
agreement must not modify or contradict express or implied 
provisions of the written instrument. Mitchell v. Lath, 
247 N.Y. 377 (1928); Aratari v. Chrysler Corp., 316 N.Y.S. 
2d 680 (App. Div. 1970). Accordingly, to the extent that 
the alleged oral representations to Mr. Lumbard are con- 
strued as a promise by the City that it would not modify the 
Plan, they amount to prior negotiations that are inconsist- 


ent with an express provision of a written contract and 


therefore barred by the parol evidence rule. 


The underlying concept of urban renewal demands 
that the Plan could be modified at any time. Walter Fried 
and Roger Starr both testified that every urban renewal plan 
is subject to change and required flexibility for change in 
order to accomodate changing social, economic and racial 


conditicns. (Tr. 398-400, €27-628, 935). Indeed, though 
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Mr. Lumbard was unaware of it,the Plan, by the time Trinity 
entered into its contract with the City, had already under- 
gone four revisions, including the changes in the income 
designation of Site 36. Thus the alleged representation 
that the Plan would not be modified is inconsistent not only 
with the express provision authorizing modification but also 
with the history of the Plan and the underlying concept of 


urban renewal. 


Plaintiffs introduced into evidence two contracts 
by purchasers of brownstones from the City of New York (Ex. 
35a and Ex, 2 annexed to plaintiffs' motion for a preliminary 
injunction). Section 110 of the contracts states that all 
prior understandings and agreements are merged into the con- 
tract, and that neither party relies upon any statement or 
representation not embodied in the Contract. Section 110 


provides as follows: 


§210. 


It is understood and agreed that all 
understandings and agreements heretofore 
had between the parties are merged into 
this contract, which alone fully and com- 
pletely expresses their agreement, and that 
the same is entered into after full investi- 
gation, neither party relying upon any state- 
ment or representation not embodied in this 
contract, made by the other. The Purchaser 
has inspected the building standing on said 
premises end is thoroughly acquainted with its 
condition. 
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The existence of this merger clause precludes the use of 
parol evidence to establish a breach of contract. Jones 
Memorial Trust v. TSAI Investment Services, 367 F.Supp. 499 
(S.D.N.Y. 1973); Hamilton Life Insurance Co. of New York v. 
Republic National Life Insurance Co., 291 F.Supp. 236 


(S.D.N.Y. 1968); Fogelson v. Rackfay Construction Co., 300 
N.Y. 334, 340 (1950). 


Even in the absence of such a merger clause, the 
parol evidence rule would bar use of the alleged representa- 
tions to establish a breach of contract and for the same 
reasons stated above regarding Trinity School. Though the 
Plan was not actually annexed to the two contracts admitted 


into evidence, it is clear that they are subject to its 


provisions. Section 405 of both contracts states this ex- 


plicity: 


"405. Wherever the provisions of the 
West Side Urban Renewal Plan, as amended 
through the date of execution of this 
Agreement, are inconsistent with the pro- 
visions of the Pilot Plan, annexed there- 
to, the provisions of the West Side Urban 
Renewal Plan, as amended as aforesaid shall 
govern." 


Accordingly, Section F of the Pian, set forth above, governs 
the contracts and therefore excludes reliance upon alleged 


prior representations as implying a contemporaneous agreement 


which could not be modified. 
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Finally, there is doubt that the alleged repre- 
sentations were ever made in the form recalled and if so 
whether they were misconstrued and improperly relied upon, 
Colonel Hunter testified he never made any statements to 
anyone on any occasion that there would be 2,500 units of 
low income housing or that there would be an economic mix 
of 70% middle and 30% low income residents. (Tr. 3604-05). 
Plaintiffs' counsel stipulated that Mr. Luria if calied 
would give the same testimony Judge Mollen testified that 
he would not have undertaken to represent that he could 
bind the City regarding the Plan or any of its provisions 
because, as was demonstrated by its history, the Plan was 
vom subject to amendment. (Tr. 3686). Moreover, he gave testi- 
mony that Messrs. Hunter and ‘Luria were never authorized 
to make binding commitments upon the City regarding the Plan. 
(Tr. 3687). This is consistent with Exhibit 13, a brochure 
published by the Housing and Redevelopment Board entitled 
"Rehabilitation in the West Side Urban Renewal Area" which 
states, at page ii, that the function of its representatives 
at the site office was to “pyocess applications for purchase 
and sponsorship of brownstones and furnish guidance and ad- 
vice with respect to architectural and financial requirements 
and assistance." Thus, not only did Hunter and Luria lack 
authority to make such representations, but HRB explicitly 


limited the scope of their authority. The law is clear that 
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that acts or statements by City employees beyond the scope 
of their authority are not binding upon the City. United 
States v. City of New York, 131 F.2d 909 (2d Cir. 1942); 
Dalton v. Van Dien, 339 N.Y.S. 2d 378 (Sup. Ct. 1972); 


Lindlots Realty Co. v. Suffolk County, 278 N.Y. 45 (1938); 


53-04 97th Place Corp. v. City of New York, 282 N.Y.S. 
519 (Mun. Ct. 1935). 


As we see it, plaintiffs have failed to show that 
the City or its employees ever made a commitment to a fixed 
and immutable number or percentage of low income units. In- 
deed, such a commitment would have been inconsistent with 
both the history and purpose of the P’ n. As we have found, 
the 2,500 figure was never intended as aninimum or maximum 
number of low income units but rather as an estimate of the 
number of units needed to satisfy the demand for relocatee 
housing consistent with the objective of creating an economi- 
cally and racially integrated community. That estimate would 
inevitably change, as it had in the past, to meet the shift- 
ing needs and demands of the commnity so long as such change 


did not threaten the Plan's objective. (Tr. 3158). 
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IV. THE CITY'S CONTRACT WITH KARLEN AND HUDGINS 


Plairt: ff-intervenors Karlen and Hudgins are, 
as discussed above, brownstone owners residing within the 
Pilot Project Area. We now consider whether the City was 
required to obtain written consent from them when it con- 
verted Sites 4 and 30 from middle to low income housing. 
Defendants concede that no such consent was sought or ob- 


tained, 


They contend that this issue is governed by 
Section R of the "Final Plan for the Rehabilitation Demon- 
stration Pilot Project" ("Pilot Project Plan") which pro- 


vides: 


R. Changes in Approved Plan 
: This Final Plan may be modified at any time 


by the City of New York, provided that if 

any such modification affects any real prop- 

erty previously disposed of by the City in 

the Pilot Project area, written consent to 

such modification must be obtained from the 

purchaser or lessee of such reel property. 
Plaintiffs claim that, pursuant to this provision, any 
change in the Urban Renewal Plan relating to any site in 
t're Area (including but not limited to the Pilot Project 
area) which affects Property within the Pilot Project Area 
must be consented to in writing by the owner or lessee of 


such property. Inasmuch as Karlen and Hudgins are affected 
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by the conversion of Sites 4 and 30 to low income housing, 
though these sites are outside the Pilot Project Area, the 
City, they claim, was obliged to secure their consent to 


the conversion. 


Plaintiffs' claim must be denied. The Pilot 

Project Plan was developed and intended as a forerunner to 
the Urban Renewal Plan ("Plan") as a means of developing 
refined standards and techniques for the execution of the 
Plan. When it was promulgated in 1962 the Plan became the 
definitive program for the development of the entire Area, 
and any inconsistencies with the Pilot Project Plan were to 
be resolved according to the terms of the Plan. To that 
end, Section 405 of both the Karlen and Hudgins contracts 
provides: 

405. Wherever the provisions of the West 

Side Urban Renewal Plan, as amended tiirough 

the date of execution of this Agreement, are 

inconsistent with the provisions of the Pilot 

Plan, annexed thereto, the provisions of the 


West Side Urban Renewal Plan, as amended as 
aforesaid shall govern 


Section F of the Plan provides: 


F. Changes in Approved Plan. 

This Urban Renewal Plan may be modified 
at any time by the City of New York, pro- 
vided that if modified after the disposition 
of any land in the project area such modifi- 
cation must be consented to in writing, by 
the purchaser or lessee, or their successors 
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in interest of the specific property 

covered by the modification. This shall 

not be construed to require the consent 

of the purchaser or lessee or their suc- 

cessors in interest of any other parcel in 

the project area, 
According to Section F, then, the Plan may be changed at 
any time subject only to the consent of the purchaser or 


lessee of the specific property covered by the modification. 


We conclude that Section R of the Pilot Project 
Plan is inconsistent with Section F of the Plan. There- 
fore, Section F governs with respect to any changes in the 
Plan regardless of the impact upon property in the Pilot 
Project Area so long as that property is not the subject 


of the modification, 


Plaintiffs further claim that there is no incon- 
sistency between Sections R and F, that Section F deals with 
other owners in the Area but outside the Pilot Project Area. 
Were this proposition adopted, residents of the Pilot Pro- 
ject Area would have a right to veto any change in the Plan 
irrespective of whether the change covered property in the 
Pilot Project Area so long as they could show that the change 
affected their property. Area residents who resided out- 
side the Pilot Project Area, however, would have no such 
right regardless of the impact upon their property for the 
sole reason that they do not reside in the Pilot Project Area. 


This is clearly untenable and must be rejected. 
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In order to succeed with any of these contract 
issues, however, plaintiffs must demonstrate not only that 
the City has breached its contracts with them, but also 
that they have suffered some sort of injury as a result of 
this breach. The purpose of the Plan, and clearly the in- 
tent of all contracts entered into pursuant tnereto, is 
the racial, ethnic and economic integration of -he Area. 
To show injury, therefore, plaintiffs must demonstrate 
that the City's alleged breaches threaten the Area's 
integration, or, in other words, that the Area will "tip." 
Whether the Area will tip, however, involves considerably 
more than its part in the resolution of the breach of 
contract issues; it goes to the very heart of this 2ntire 


litigation and so we now undertake to deal with it. 


V. TIPPING 


A. Introduction 


This issue is the crux of the litigation. 
Essentially, plaintiffs contend that the Area is in danger 
of tipping; that, given existing conditions, as more low 
income residents are introduced into the Area, the cipping 
point will be exceeded, middle income residents will flee 
the neighborhood which will then rapidly deteriorate. For 


this reason plaintiffs ask, inter alia, that this Court 
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halt the planned construction of Site 30 as low income 
housing. While plaintiffs recognize that tipping has been 
considered a racial issue, they maintain that its true 
characteristic is the low income of the families involved, 
and that the racial element is a subsidiary factor. 
Specifically, they assert that “the indiscriminate admission 
of relocatee low income families" has caused the Area to 
reach the tipping point. Defendants respond that the 
"tipping phenomenon is a racial issue which relates to ec- 
onomics only insofar as minority persons, i.e., blacks and 
Puerto Ricans, are often associated with persons of low 
income."" We have concluded that defendants must prevail 

on this issue. Our reasoning, set forth more fully below, 
has two grounds: (1) the concept of tipping is racial and 
only incidentally related to income, and (2) even assuming 
that tipping does include economic classifications, plain- 
tiffs have failed to show that the Area is, or is in danger 


of, tipping. 


The primary issue in Otero v. New York City Hous- 
ing Authority, 484 F.2d 1122 (2d Cir. 373), was whether 
the New York City Housing Authority was required to comply 
with its own regulation regarding selection of tenants for 
a public housing project. The Authority argued that to do 


so would create a non-white pocket ghetto that would operate 
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as a tipping factor which would cause white residents to 
take flight and lead eventually to non-white ghettoization 
of the community. 24 The District Court granted summary 
judgment for plaintiffs, holding that, although the Hous- 
ing Authority had a duty to foster and maintain racial 
integration, this duty could not, as a matter of law, be 
given effect where to do so would deprive a non-white 
minority of low cost public housing which would otherwise 
be assigned to it under the Authority's regulation. Our 
Court of Appeals reversed and remanded on the ground that 
there was a genuine issue as to whether the non-white con- 
centration in the two project apartments would have a 
tipping effect which the Authority, in exercising its duty 


to integrate, was entitled to avoid by suspending operation 


of the regulation, 


Plaintiffs herein impliedly invite us to expand 
the concept of tipping to include economic as well as racial 


Classifications. We decline for two reasons: First, no 


FORELEG OSTEO ROTOR Nn Dandwee anew 


24. Otero used the term "non-white" to include 
erto Ricans "for the purpose of this appeal 
only." 484 F.2d at 1126, n.4, 
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legal authority exists for the proposition advocated by 
‘ plaintiffs. Second, the concept of tipping cannot be 


successfully expressed in economic terms. 


The concept of tipping has heretofore been 
recognized only as a racial issue. In Otero the Court 
spoke of tipping solely in the context of changing racial 
concentrations within a neighborhood. That case followed 
an established line of authority holding that it is im- 
proper to build a housing project in a community which will 
cause a disproportimate increase in the concentration of 
minority persons tending to make the community a racial 
ghetto. Shannon v. HUD, 436 F.2d 809 (3rd Cir. 1970); 
Banks v. Perk, 341 F.Supp. 1175 (N.D. Ohio 1972); Blackshear 
Residents Organization v, Housing Authority of the City of 
Austin, 337 F.Supp. 1138 (W.D. Tex. 1971); Crow v. Brown, 
332 F.Supp. 382 (N.D. Ga. 1971); and Gautreaux v. Chicago 
Housing Authority, 296 F.Supp. 907 (N.D. Ill. 1969), aff'd, 
436 F.2d 306 (7th Cir. 1970), cert. denied, 402 U.s. 922 
(1971). Professional analysis has similarly equated tipping 


with racial change. See Ackerman, "Integration for Sub- 


Sidized Housing and the Question of Racial Occupancy Controls," 
26 Stanford L. Rev. 245, 260 (Jan. 1974), which concluded 

aaa ord b. Kev. 
that housing projects which tipped had one or more of the 


following characteristics: (1) located in or near a minority 
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area, (2) a black population well in excess of 30% of the 
population, and (3) a combined non-white population ex- 


ceeding 50% of the total project population, 


Secondly, tipping, as a phenomenon, cannot be 

*scussed satisfactorily in terms of the income levels of 
housing residents. Plaintiffs claim, nonetheless, that 
an increase in the number of low income residents would be 
Synonymous with an increase in the number of non-white 
tenants and that if the Area tips, middle income non-white 
residents will also flee. (Tr. 263-264, 301-363, 2526- 
2530). Plaintiffs' expert witness Roger Starr testified 
that tipping in the Area has nothing to do with the extent 
of the racial prejudice of its residents because they ex- 
pected that the Area would contain a mixture of races and 
that they would not have moved in were they prejudiced. 
Rather, he contended, the Area will tip if the number of 
low income units exceeds 2,500 because these residents re- 
lied upon alleged representations of that figure as the 
maximum number of such units and because if this understand- 
ing is violated, their "subjective reactions" will cause 


them to flee. (Tr. 300-307). 


This concept of tipping as a function of the gross 
numbers of low income residents must be rejected because, 


uniike the racial characteristics of a neighborhood, which 
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are easily measurable, any definition of low income is 
imprecise and depends upon an arbitary income ceiling, 

the family size, and the cost of living, none of which re- 
mains constant. If one adopts as the income criterion 

tne eligibility limits of public housing, then the character- 
ization of low income persons ranges from $6,100 maximum 
income for a family of one to $10,200 maximum income for a 
family of seven. If, however, one adopts the eligibility 
limits for Section 236 housing, which are 135% of the public 
housing limits, ard which plaintiffs must necessarily adopt 
since they include Section 236 units within their calcula- 
tion of total low income units within the Area, then the 
corresponding maximum income limits range from $8,235 to 
$13,770. And if one adopts the Section 236 exception limits, 
then the maximum income zanges from $9,250 for a family of 
one to $17,200 for a family of seven or more. Thus a family 
may be categorized as low income according to one set of 
criteria but as middle income according to another, and 
either categorization will vary as children are born into 


a family or reach majority or otherwise terminate dependency. *> 


25. To illustrate: Dr. Frank Kristoff, plaintiffs’ 
expert witness, testified that he defined a house- 
hold of three as low income if it had an income of 
up to about $6,800, and of four as low income up to 
about $7,800. (Tr. 2534). 


Ale 


Regardless of the fact that the 2,500 policy 
was never intended as a fixed maximum, reliance upon a 
fixed number of low income residents to measure tipping is 
unfounded when the definition of low income is itself sub- 


ject to arbitrary and varying criteria. 


Mere important, despite their protestations to 
the contrary, implicit in plaintiffs' argument is the be- 
lief that low income persons have a greater propensity to 
induce neighborhood deterioration than their middle income 
counterparts. This idea, however, was rejected in Nucleus 
of Chicago Humeowners v. Lynn, 372 F.Supp. 147 (N.D. Ill. 
1973). Moreover, two of plaintiffs' expert witnesses, 
Roger Starr and Dr. Frank Kristoff stated that aide from 
welfare aud single parent families, one cannot associate 
a propens_ty toward anti-social behavior with low income 
families. (Tr. 231, 2547). In the absence of almost over- 
whelming proof of such a broad proposition, we too must 


reject it. 


Even assuming arguendo, however, that tipping 
could be correlated with an increase in the low income 
population of a neighborhood, the questions are sti 
reised as to what criteria should be considered in deter- 
mining if the tipping point has been, or is likely to be, 


reached, and what standard of proof plaintiffs must meet 


-60- 


A- /20 


in order to succeed. While community attitudes towards 

an increasing presence of low income families must of 
necessity influence the stability of that community and 
are therefore relevant to a tipping analysis, the gross 
numbers themselves should be considered only to the ex- 
tent that they are of a measurable group. Moreover, what 
is crucial is not the numbers per se (except insofar as 
they affect community attitudes) but rather the ability 

of the community fron the standpoint of its services and 
facilities to absorb and serve the needs of the particular 


group in question. 


We conclude for the purposes of this litigation ¥ 
that the tipping point of a community is that point at 
which a set of conditions has been created that will lead 
to the rapid flight of an existing majority class under 
circumstances of instability which result in the deterior- 
ation of the neighborhood environment. The criteria to 
determine whether an area has reached or is approaching 
this point are: Po tl numbers of minority group fami- 
lies or families in a measurable economic or social group 
which are likely to affect adversely Area conditions; (2) 
the quality of community services and facilities; and (3) 
the attitudes of majority group residents who might be per~ 


suaded by their subjective reactions to the first and second 


criteria to leave the Area. 
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Pursuant to the standard adopted in Otero, 
plaintiffs must produce "convincing evidence" that, given 
the conditions of the Area, construction of public housing 
on Site 30 would cause the Area to tip. Although the 
rationale behind this stringent standard was not clearly 


developed in Otero, in Pride v. Community School Board, 


488 F.2d 321 (2d Cir. 1973), the Court stated that Otero 


x 


had adopted a stricter standard because it involved an 
outright denial of new public housing based upon racial 
classifications. In Pride, which involved the assignment 
of children because of their race to a school away from 
their neighborhoo ', the Court implied that a less stringent 
"rational basis" test would be applied where racial classi- “ 
fications are used for a benevolent purpose; 

Cases applying that [stricter] standard 

invariably involve state action having a 

Segregatory or discriminatory effect. No 

court has applied the test where state ac- 

tion has had the effect and objective of 

reducing discrimination and segregation. 

488 F.2d at 326-327. 
See Note, The Benign Housing Quota: A Legitimate Weapon 4 


to Fight White Flight and Resulting Segregated Communities, 


42 Fordham L. Rev. 891 (1974). See also Norwalk CORE v. y 


Norwalk Redev. Agency, 395 F.2d 920 (2d Cir. 1968). Here, 
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as in Otero, the proposed racial and economic classifi- 
cations, while intended to preserve the Area, would clearly 
result in a denial of public housing, given the Citywide 
need for such housing and the scarcity of alternative sites 
within the City. Accordingly, plaintiffs, who are in sub- 
stantially the same position as the Housing Authority in 

Otero, must meet a stringent burden of proof on the issue 


of tipping. 


We now consider the three "tipping" criteria 
referred to in the second paragraph immediately preceeding 


this one. 


B. The Community Involved 


With respect to the first criterion, the com- 
munity involved must be measured against some standard or 
norm, and the community involved must be disproportionate 
to the norm both in terms of the percentage concentration 
of minorities and the trend toward concentration. Defend- 
ants contend that the applicable norm is the entire City 
of New York. While comparative trends within the City as 
a whole or Manhattan in particular are significant, we find 
the critical norm or "relevant community" to be the West 


Side community or Community Planning District 7, which 
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extends from 59th Street north to 110th Street and from 

the Hudson River west to Central Park West. See Otero, 

484 F.2d at 1129, n.8. This is essentially consistent 

with the testimony of Mr. Walter Fried (the present Vice 
Chairman of the New York City Housing Authority) who stated 
that the zone to be considered extends from 106th Street 


to the Lincoln Center Area. (Tr. 695). 


The population txend for New York City as a whole 
has been an outward migration of whites and an increase in 
black and Puerto Rican persons as set forth in the follow- 
ing table presented at trial by Dr. Frank Kristoff, an ex- 
pert witness called to the stand by plaintiffs. (Tr. 2630- 
2631). 


New York City Population Profile 


Year White Black Puerto Rican 
1950 90% 8% 2% 
1960 81% 13% 6% 
1968 75% 17% 8% 


If a particular community had statistics showing 
both that the outward migration of whites was not occurr- 
ing and that the percentage of whites was greater than 


District 7, Manhattan or New York City as a whole, then 
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that would be: some indication that a particular community 
is not in danger of tipping (Tr. 2636). For the year 


1970, the following census profiles were presented (Tr. 


3486-3487): 
White Black Puerto Rican 
New York City oy, e 7% lo . lo 
Manhattan 60% 28% Lz 
District 7 73% L7% 10% 
West Side Urban 
Renewal Area 76% E5Z% 9.5% 


Also as to District 7, there has been a general decrease 
in population of all racial mixtures from about 254,000 

in 1960 to 212,000 in 1970 (Tr. 2639), Thus, District 7 

is not experiencing the trend of a percentage decrease in 
whites which is the continuing trend for New York City (Tr. 
2631), and the percentage of minorities for District 7 and 


the Area is less than New York City and Manhattan. - 


With respect to single parent families with 
children under 18, poverty, and median income, the follow- 


ing statistics were made a part of the trial record: 
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Single Parent Families 
with Minor Children 


2 
OW FOR COCKS 6 06.6 oo oo SS kK ce + 024.8% 
WGN Fai Se wkddb chs kie os. 3.6% 
NPE Be bi ds 6 Abie hve. oc on 9.7% 
West Side Urban 
NWR ADRs ooo on a 00 boule cece 3.0% 
Poverty Families 
PO ROG CU io 6 8h eka kk oo LIZ 
iu aee EE EERO VEE EEE re Ky 4 
ks | Ey aa oe ree a ER 8.7% 


West Side Urban 
a ne 7.6% 


Median Income 


re 
Pe SOE Coe cece. oaeS9, 700 
cscashasin ine. PELE ETT Oe $2,000 
PRUNES Pb or adehcake 6 kne beds -$11,250 


West Side Urban 
Renewal ALCAs oe eee eeeesee ee $12, 700 


These statistics strongly point to the inherent economic 


stability of the West Side area, 
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Dr. Frank Kristoff testified that the above 
Statistics showing the economic and social Strength of a 
neighborhood are major factors in considering its stability. 
(Tr. 2659, 3494). According to Dr. Kristoff, the West 
Side community was, and continues to be, strong and stable 
(Tr. 2653-2654) and among the upper 25% of communities with- 
in New York City (Tr. 2669). There is nothing statistically 
showing that the West Side community is currently tipping 


or in danger thereof. 


Only two items of statistical evidence were sub- 
mitted by plaintiffs relating to the economic and racial 
Stability of the Area: their calculation of the aumber of 
low income units existing in the Area, and statistics sub- 
mitted by Mr. Fried which allegedly show a declining white 
population in certain puplic housing projects. As to the 
former, plaintiffs contend that there are currently 3,300 
low income families in the Area, including 517 units on 
three perimeter sites, 274 Squatter families and the full 
occupancy of Leader House, Columbus Manor, and Westwood 


House consisting of a total of 601 units. 


We find plaintiffs' calculation to be substantially 
inaccurate. First, it has been established that the squatter 
families are not permanent residents and will be removed as 


the buildings which they occupy become ready for demolition. 
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Second, insofar as ix« ‘€ measuring the extent of ful- 
fillment -- or overfulfillment -- of the 2,500 commit- 
ment, perimeter projects should not be included in the 
calculation. This is consistent with our finding that 
perimeter projects were intended to provide housing to 
dislocated Area residents for whom housing was unavail- 
able in the Area proper. Finally, plaintiffs' assertion 
that Leader House, Columbus Manor and Westwood House are 
100% low income is not supported by sufficient evidence, 7° 
We have serious doubts as to whether Section 236 housing 
should be included in a low income category. Accepting, 
however, defendants' admission that up to 50% of the total 
units at these sites is occupied by low income families 


(Tr. 3315-3316, 3322 and 3356), the maximum number of low 


26. This assertion is not supported by the testimony 
of plaintiffs' witnesses which is inconsistent 
on that point. Arthur Bromberg, vice-president 
of Sulzberger-Rol<e, managers of Columbus Manor 
and Westwood House, testified that these buildings 
were 60% low income (Tr. 1429-1432). William Gaynor, 
however, former State Commissioner of Housing and 


Community Renewal, testified that he had been in- 
formed by Mr. Bromberg that 80% of the two projects 
were low income. (Tr. 2813-2814). 


we 
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income units within the Area proper is 2,046. This con- 
sists of 795 units in four public housing projects, 853 
units scattered among new middle income buildings and 276 
units within rehabilitated buildings for a total of 1,924 
units as well as the units occupied by welfare families 
at Leader House, Columbus Manor and Westwood House over 
and above the 30% allocated to low income families by the 
Plan itself, or 122 units. This includes 399 units of 
public housing at Stephen Wise House which according to 
State Commissioner Goodwin should not be considered low 
income because of their high income eligibility limits. 


(Tr. 3795). 


The Fried statistics (Ex. 29) show that among 
five Area and perimeter public housing projects there has 
been from the time of their initial occupancy (1965 for 
the four Area projects, 1969 for the perimeter project) to 
December 31, 1972, a decrease in the white population from 
52.4% to 46.1% and an increase in black and Puerto Rican 
occupancy from 15.6% and 31.3% to 19.5% and 33.6% re- 


spectively. *’ However, when these figures are compared to 


27. Mr. Fried also testified that there had been a 
change in the character of public housing ten- 
ants; that the number of mother-headed house- 
holds and those without an employable member 
was increasing. (Tr. 892). This was not veri- 
fied at trial. 
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the above census figures for New York City, they show 
that the racial trends in those projects has been less 
severe than the general trend for the City. Indeed, the 
Fired statistics show that the percentage of black and 
Puerto Rican occupancy in both rehabilitated and leased 
public housing has decreased somewhat since initial oc- 


cupancy. 


Plaintiffs contend, however, that the Kristoff 
figures are irrelevant since they do not deal with racial 
and economic trends between 1970 and 1974 during which time 
plaintiffs claim the danger of tipping is in issue. How- 
ever, the burden of proof is plaintiffs' and, in terms of 
statistical evidence, plaintiffs have shown nothing to 
rebut tne conclusion that the Area is both racially and 


economically sound. 


Plaintiffs also claim that the economic decline 
of the Area is shown by the lack of private investment and 
a decrease in property values. However, both Mr. Fried and 
Austin Haldenstein, a real estate broker specializing in 
the upper West Side, testified that the lack of private in- 
vestment may be attributed to generally unfavorable economic 
conditions, including high mortgage rates and minimal tax 
benefits to potential purchasers of cooperatives. (Tr. 


584-585, 750, 2331-2332). Moreover, the fact that several 
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conventional apartment houses, now under construction in 
the West Side, will rent at straight, unsubsidized Mitchell- 
Lara rates of approximately $100 to $120 per room suggests 
that plaintiffs' conclusions regarding private investment 


are unsupported. (Tr. 794-797, 2656-2660, 3787). 


Mr. Haldenstein testified that beginning in 1970 
there was a sharp decline in the number of brownstone sales 
and a decline of some 10-20% in the resale value of reno- 
vated brownstones. (Tr. 2169-2170). However, the figures 
which he provided at the Court's direction (Tr. 2168-69) 
show a substantial increase in resale prices over the cost 
of initial purchase, *° Moreover, the number of resales for 
the period between 1969 and 1973 (five) was greater than 


from the inception of the Plan to 1969 (four). This shows 


28. For example, one brownstone purchased in 1966 
for $32,000 was resold in 1971 after renovation 
for $127,500. Anot’.er brownstone purchased in 
1967 for $80,000 was resold in 1971 after minor 
work for $100,000. Whil- much of the increase 
in price must be att -ibuted to inflation and 
increasing value as a result of renovation, inere 
is nothing to support plaintiffs’ claim of de- 
clining property values. See Mr. Haldenstein's 
letter to the Court dated May 22, 1974. 
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that thus far the e has not been any exodus of middle 
income residents as plaintiffs claim will occur if public 
housing is constructed on Site 30. On the contrary, the 
selling prices listed for the sixteen transactions includ- 
ing resales in the years 1970 through 1973 can only mean 
that individuals or families of substantia] means replaced 
those who sold. In addition, none of the brownstone owners 
who testified had any unoccupied rental units and none of 
the units are occupied by low income families, Finally, 
Mr. Bromberg testified that all Mitchell-Lamas in the 

Area (managed by Sulzberger-Rolfe) were fully occupied. 
(Tr. 1626). 


C. Community Services 


Plaintiffs have made their strongest showing 
with respect to the second criterion, the quality of com- 
munity services such as schools, sanitation and police 
control. Eight Area residents testified on behalf of plain- 
tiffs as to numerous incidents and conditions suggestive 
of deterioration of the Area. Without going ‘nto the de- 
tails of these incidents or conditions, the testimony may 
be categorized into the followine general areas: (a) 
Extensive criminal deportment: "pushing" drugs, muggings, 


murder, assaults, burglary; (b) Graffiti inside halls and 


A-/B2 


and stars and on the exterior of buildings; (c) Loitering; 
(d) Excessive noise at late hours; (e) Public drinking; 

(f) Breaking glass, throwing rocks, bottles and firecrackers, 
breaking windows; (g) Garbage strewn about the streets, 
accumulated in buildings and tossed out of windows; (h) 
Verbal assaults and obscenities; (i) Starting fires; (}) 
Acts of vandalism; (k) Drug addiction; (1) Fear of the 
neighborhood; (m) Increasing tension between low and middle 


income residents with particular emphasis on the squatters; 


(n) Stripping of cars and illegal car repairs on the street; 


and (o) A compelling necessity to hire private street guards. 


In addition to the convincing testimony by Area 
residents on these reprehensible co ditions, the managing 
agents and superintendents of Leader House, Columbus Manor 
and Westwood House offered similar testimony and added 
proof of the generally deteriorating condition of their 
respective buildings. One of the witnesses, Raphael Sifonte, 
states that he recently left his job as superintendent of 
Leader House because he would not expose his children to 
the drug situation there. In addition, Edward Sulzberger 
and Arthur Bromberg, President and vice-president respectively, 
of Sulzberger-Rolfe whick manages nine (9) properties in the 
Area (j 1cluding Columbus Manor and Westwood House), and Jay 
Olnek of Hampton Management Co., which manages Leader House, 


testified that the conditions aforementioned in and about 
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their buildings present serious management problems and 
that it is increasingly difficult to attract middle income 


families to the Area. (Tr. 1440-44, 1457-60, 2058-63). 


We simply cannot overemphasize that the descrip- 
tion of these revolting incidents and conditions was most 
disheartening. Defendants concede that the City sanctioned 
the presence of the squatters and the tenanting of Leader 
House, Columbus Manox and Westwood House with low income 
and welfare families in excess of the allocated 30%; they 
maintain, however, that they did this in order to meet the 
needs of low income relocatees consistent with the main- 
tanance of a balanced economic and ethnic mix (Tr. 3169). 
While these needs must be met, the City has a con_omitant 
obligation to assure that in the process the right of other 
residents to a safe community free of such revolting and 
disgusting anti-social acts and conditions is not thereby 
threatened. The rights of relocatees of all economic strata 
must be dealt with fairly but the right of the community to 


continued safety and stability is of no less importance, 


If we had determined that the aforementioned acts 
and conditions were symptomatic of a consistent pattern or 
general trend within the Area we would be constrained to 


conclude that it is in fact tipping. However, from the 
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entire trial record it is clear that the offensive be- 
havior in its most serious form, as summarized above, is 
localized within the three controversial Mitchell-Lamas. 
As to those buildings, there was a suggestion of substan- 
tial improvement. Frank J. Garcia, the superintendent of 
Columbus Manor, whose testimony we found persuasive, stated 
that since 1972 the situation has improved by 40% (Tr. 1679- 
1680). As to the eight Area residents who testified on be- 
half of plaintiffs, there was a marked concentration of 
witnesses from a small portion of the Area. Four of the 
eight reside in brownstones on 88th Street. A fifth until 
recently was a brownstone resident on 87th Street (techni- 
em cally not an Area resident). All five are active members 
of CONTINUE; their participation might have made them and 
their famiiies inexcusably a hostile target for squatters 
and Area residents who seek additional low income housing 
(Tr. 1914-16). The remaining three witnesses were plain- 
tiff-intervenors Karlen and Hudgins, brownstone owners on 
94th Street, anc a resident of St. Martins Towers on 90th 
Street, whose testimony, while sincere in its expression 
of concern for the future of the Area, lacked factual im- 


pression. 
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To rebut these witnesses, defendants produced 

eight residents, all except possibly one in the middle in- 
come category; they testified the Area is safe and free of 
any noticeable degree of anti-social behavior and that they 
do not foresee alarming conditions following the construction 
of public housing on Sites 4 and 30. These witnesses were 
owners of three brownstones on 88th, 9lst and 94th Streets, 
residents of Leader House and St. Martins Towers and three 


other middle income apartment dwellers within the Area. 


In addition we heard from Captain Peter Prezioso 
of the 24th Police Precinct, which includes the Area; he 
testified that crime figures in both the misdemeanor and 
felony categories have shown a marked decrease from 1971 
through 1973 except for murder, rape, and felonious assault 
which he regards not "preventable crimes" (Tr. 3632a-3635; 
Ex. AJ). He gave testimony about various crime prevention 
programs instituted by the 24th Precinct over the past few 
years to improve the quality of police protection, including 
an anti-crime unit of 24 men in civilian clothes who patrol 
the area, block watchers and volunteer auxiliary policemen. 
(Tr. 3636-3646). Finally, Captain Prezioso stated that 
Squatters have caused the police only one problem and that 


of minor significance. (Tr. 3648-3649), 
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Plaintiffs have adduced little effective testi- 
mony regarding the condition of the Area's schools, which 
together with the incidence of crime ‘make up the most im- 
portant criteria of the quality of community services 
generally. Several Area residents testified that they would 
not send their children to the Area's public schools be- 
cause of their poor quality and minority racial concentra- 
tion. We note however that this attitude is common to many 
middle and upper income residents throughout the City. In 
addition William Gaynor, former State Commissioner of Hous- 
ing, testified from his observations of P.S. 84, an elemen- 
tary school, and Joan of Arc Junior High School they were 
overcrowded and that there was a concentration of non-white 
children and a discipline problem (Tr. 2741). An Area resi- 
dent whose children attend P.S. 84 also testified regarding 
an extensive discipline problem at that School (Tr. 2605- 


2606). 


In contrast, several teachers and administrators 
from Area schools, including P.S. 84, testified that though 
there was indeed a low income and minority racial concen- 


tration to a high degree (Tr. 3388, 3442, 3580), their an- 


alysis of the schools was positive and hopeful. The principal 


of P.S. 84 testified that that school has been cited as out= 


standing in its educational programs and that vandalism and 


at?a 
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exceptional disciplinary problems are re-e. This analysis 
was supported by the testimony of a teacher coordinator at 
P.S. 84 who stated that the students come from a varied 
economic background and that many middle income families 
seek to enroll their children there. (Tr. 3264-3267). 
As to Joan of Arc Junior High School, which defendants con- 
cede has serious educational deficiencies, Mrs. Hannah Hess, 
former president of the Parents Association of P.S. 84 and 
current head of the Joan of Arc Mini School, testified that 
while there has been a decrease in violence at the High 
School, a great deal of hostility remains (Tr. 3274). At 
the Mini School, which contains 68 students randomly selected 
from the student body and reflecting a similar ethnic and 
economic breakdown, there has occurred through its personal- 
ized educational process a marked increase in the students’ 
reading scores (Tr. 3574). The Mini School may expand to 
120 students next year. Finally, Mrs. Elaine Schwartz, who 
directs a teacher training program at Fordham University 
and in that capacity has extensive contact with schools in 
the West Side Area generally, including Area schools, stated 
that whiie she would not send her children to Joan of Arc, 

The hard work that's been put into the public 

school systems that began with decentralization 

has really helped the elementary schoois a great 


deal and it is working up slowly, we hope, to 
the junior high schools. (Tr. 3422). 
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We find that while there has been substantial 
testimony of numerous deplorable anti-social acts within 
the Area, the totality thereof does not depict a general 
deteriorating condition. Further, we are not convinced 
that the Area's community services, primarily its schools 
and police control, would be unable to absorb 160 public 
housing families on Site 30. Accordingly, from that stand- 


point the Area is not in danger of tipping. 


D. Community Attitudes 


The third criterion is the attitude of Area 
residents to the prospect of additional low income units 
in the Area and in particular to the construction of public 
housing on Site 30. Plaintiffs contend that given the con- 
dition of the Areaaw they portray it, failure to adhere to 
the original alleged limit of 2,500 low income units and 
construction of public housing on Site 30 would cause massive 
flight on the part of middle income residents. Two brown- 
stone owners testified that they have sold their brownstones 
because they felt the Plan was not being fulfilled and that 
the Area was deteriorating. (Tr. 1855-1856, 3014-3015). 
A third is awaiting the outcome of this litigation to see 
if the City will complete the Plan as he conceives it was 


originally promised. (Tr. 2383-2384). All residents called 
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to the stand by plaintiffs stated that the Area was no 
longer safe and that they believed the City had abandoned 
both the Plan and the Area as originally conceived. In 
addition, plaintiffs' expert Roger Starr testified that 

a maximum of 2,500 low income units was adopted as a prin- 
ciple of the Plan, that tipping was directly related to 
this covenant and that it would occur if the 2,500 maximum 
were exceeded because it was relied upon by middle income 
families as a "crucial element in the Plan" (Tr. 303-304; 
311-314). He maintained that the fear of crime in the Area 
is rare fr a community in which there has been such a vast 


investment of public and private funds (Tr. 257). 


As has been shown, not only is plaintiffs' re- 
liance upon the 2,500 commitment unfounded, but more import- 
ant, there is neither an excessive minority nor a low in- 
come concentration in the Area and the quality of its com- 
munity services has not been proven inadequate. Accord- 
ingly, while we do not question the sincerity of plaintiffs' 
expressions of fear and concern, they have failed to es- 
tablish it by substantial proof. There is, for example, 
testimony by other middle income residents that they do not 


fear for the safety of the Area or its future. 
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The assertion that a community might tip h- 
cause of the unsupported fears of its residents demon- 
strates the inherent weakness of that tipping concept. 

In large measure, the tipping point is a subjective and 
prejudicial reaction of whites to minority group en- 
croachment and to that extent is subject to a wide range 
of subjective factors. As one commentator has put it: 

If differing individual white tolerances for 

black neighbors and jittery white expectations 

are tipping's primary causes, then tipping points 

will vary according to the attitudinal composition 

of a given white population and the differing ar- 

rangements of environmental factors which could 

trigger uncontrolled white fears that an irrevo- 

cable chain of turnover has begun. 
Ackerman, "Integration for Subsidized Housirg," supra at 
255. Moreover, fears held by people may have no connection 
to underlying facts (Tr. 2852). Accordingiy, where, in 
light of the lack of alternative decent low income housing, 
a tipping analysis may mean an outright denial of housing 
to persons on the basis of suspect racial or economic classi- 
fications, such analysis must focus particularly upon ob- 
jective and measurable criteria; community attitudes should 
then be considered only to the extent that they are supported 


by such criteria. 
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Mr. Roger Starr's assertion of an arbitrary 
tipping point of 2,500 units based upon community reli- 
ance on that figure does not go far enough. Not only is 
the term "low income person" undefinable with sufficient 
precision for the purpose of a tipping analysis, but Mr. 
Starr acknowledged that he did not know whether existing 
community services and facilities were adequate to sup- 
port 2,500 units of low income housing (Tr. 372-373). 
Evidently Mr. Starr did not consider these objective cri- 
teria in his analysis, for he admitted that if the Plan 
called for 1,000 units or 5,000 units of low income hous- 
ing, those figures might be the tipping point. (Tr. 300- 
305). 


Plaintiffs assert that one of the causes of 
tipping is the lack of effective screening and eviction 
procedures to root out problem-prone families or persons 
who have committed acts of vandalism and crime. cTe. 330, 
779-786). Mr. Starr testified that he would favor con- 
struction of public housing on Site 30 and that it would 
not cause tipping if effective screening and eviction pro- 


cedures were available (Tr. 345-349, 352). 


However, both Mr. Joseph Christian, Chairman of 


the New York Housing Authority, and Mr. Fried testified 


that recent court decisions dealing with the Housing Authority's 
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screening and eviction procedures have limited its access 

to records as a means of verification and that the Authority 
must rely primarily on personal interviews with prospective 
tenants (Tr. 781-786, 3811-3812). In addition, judicially 
imposed sanctions extending due process rights to the 


eviction process have made that process heavily time-con- 


suming. 7? Nevertheless, Mr. Christian stated that the 
limitations have not “stymied our efforts at getting out 
undesirable families" and that the Authority has implemented 
its screening and eviction procedures to the fullest extent 


authorized by law. (Tr. 3812). 


What is important here is not only the effective- 
ness of those procedures but rather the fact that the record 
is devoic of any showing that the procedures were ever re- 
sorted to by plaintiffs as a means of ridding the Area of 
problem-prone families. We are constrained to conclude 
that while the record is replete with testimony by plain- 
tiffs' witnesses of anti-social behavior on the part of 


squatters and residents of Leader House, Columbus Manor and 


29. See e.g., Escalera v. New York City Housin 
Authority, 425 F.2d 853 (2d Cir.), cert. denied, 
400 U.S. 853 (1970); pyeon v. New York Cit 
Housing Authority, 36 -oupp. 513 (SDNY. 
1974); Lopez v. Phi s Plaza South, Inc., 498 

F.2d 937 ex Cir. To9zy. 
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Westwood House, little if any effort was ever made to 
locate and evict the offenders. Indeed, while numerous 
residents from 88th Street complained of the squatters' 
offensive and, in many cases, unlawful behavior, they did 
not pursue the matter. Captain Prezioso for instance could 
recall only one incident involving the squatters that was 
ever reported to his precinct. While we find no fault with 
plaintiffs’ motives in this litigation and approve many 
steps they initiated to solidify their position, we must 
point out that they have failed to exhaust the available 
administrative remedies, time-consuming though they may be, 
as a possible means of preserving the Area and freeing it 
of truly undesirable persons. The authorities .ust count 


on effective citizen assistance and participation. 


We cannot subscribe to what we regard as an un- 
tenable position advanced by plaintiffs: they have associ- 
ated the undesirable behavior of individuals with a broad 
economic class and claim that the expanding presence of 
that class is undesirable and a cause of tipping. We de- 
clare no meaningful proof exists in the trial record that 
the presence of that class is per se a cause of reighborhood 


deterioration. We reject it. 
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We conclude therefore that plaintiffs have not 
shown convincing evidence that the Area is in danger of 
tipping or that construction of public housing on Site 30 


would cause tipping. 


To complete this point, we should note that 
numerous Federal, State and City officials also testified 
that the Area would not tip with the inclusion of addition- 
al low income housing beyond 2,500 units. Both Commissioner 
Goodwin and Mr. Christian (Chairman of the New York City 
Housing Authority) so testified. The fact that the State 
has assumed responsibility for completion of the Pla is 
extremely significant, for it reflects the opinion of the 
State Department of Housing and Community Renewal as to 
the hope and promise that condition of the Area afford. 
Commissioner Goodwin is convinced that the State's com- 
mitment for the Area was based upon its conclusion that the 
Area was a stable neighborhood and a desirable target for 
the commitment of State funds; that the State would not com- 
mit its funds to an area of the City which was in danger of 
tipping. (Tr. 3786-3789). She went further: even if there 
were between 3,500 and 4,000 low income families, that would 


not cause the Area to tip (Tr. 3798-3802). 


In addition, contemporaneous with its JEPA study, 


HUD prepared a Project { lection Criteria Study which 
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analysed many of the factors central to a tipping analy- 
sis and on the basis of that study approved construction 

of public housing on Site 30. While we do not adopt the 
HUD study as a substitute for our tipping analysis inas- 
much as the study did not consider what we regard as im- 
perative factors, such as community stability, its relevant 
portions are consistent with our own analysis and lend fur- 
ther support to the conclusion that the Area will not tip. 
We believe it would be helpful to enlarge somewhat upon 


the HUD Criteria Study. 


E. HUD Criteria Study 


When federal funds are to be expended for low 
income housing projects, then, pursuant to 24 C.F.R., Part 
200, Subpart N, HUD must make a site selection criteria 
study. The purpose of this study is to assure that low in- 
come nousing is needed, that the project will be accessible 
to community facilities and services, that the project will 
not unduly overburden existing community facilities and 
services, and that the project will not adversely affect 
the environment. The site selection criteria study measures 
eight separate standards which are to be rated superior, ad- 


equate, or poor. A poor rating on any standard results in 
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automatic disapproval of the project. For our purposes, 
the relevant standards and a brief analysis of the facts 


supporting HUD's respective conclusions are: 


l. Need for Minority Housing Opportunity: 


Within a one-mile radius of the proposed project, there 

is a population of 206,508 of which 72.8% are white and 23. 

6% Negro. Because the new housing project will be made avail- 
able to those people within the Area relocating from sub- 
standard housing, there will be no increase within the com- 
munity in the ratio of the proportion between minority and 


non-minority persons. 


TT 2. Need for Improved Locations for Lower Income 
C: —— nmproved Locations for Lower Income 


Families: The proposed location of the new low income hous- 
ing project is satisfactory because there are sufficient com- 
munity facilities and services and such facilities and ser- 
vices will not be overburdened as the result of the project. 
Recreational and cultural facilities are available, public 
schools are generally newer and less crowded than in other 
areas of the City, religious houses of worship are near, 

the streets serving the project are minor, twenty additional 
parking spaces will be made available, subway service is 


nearby, four fire and four police stations are nearby, five 
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hospitals close at hand, and a full variety of shops and 
restaurants exist. Therefore, the geographical location 


of the project is satisfactory. 


35 Relationship of the Project to the Growth and 
Deve lopment of the Community: Because the low income 


housing project is an integral part of the West Side Urban 


Penewal Flan, it satisfactorily relates to the proposed 


growth and development of the Area. 


William Green, Regional Administrator of HUD, * 
testified effectively and convincingly that the first and 
second standards received adequate ratings because the pro- 
posed project was in an already integrated area where there : 
is other federally assisted housing, and thet purpose of 
these ste~dards is to avoid concentrating minority and sub- 
sidized housing in any one section of a metropolitan area 
(Tr. 3290-3294). The third standard was given a superior 
rating. Mr. Green did not consider this standard to be 
relevant to a tipping analysis. On the other hand, plain- 
tiffs contend that one of the major causes of tipping in 
this situation is that the proposed project is inconsistent 
with the Plan upon which they relied. Accordingly, the third 
standard is relevant to the extent that it rebuts the basis 


for plaintiffs' alleged reliance. 
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F. The Pocket Ghetto Question 


Plaintiffs also contend that construction of 
Site 30 as public housing would cause an 80% concentration 
ef low income units on 91st Street between Amsterdam Avenue 
and Central Park West creating a "pocket ghetto" within the 
meaning of Otero. In Otero, the Housing Authority argued 
that adherence to its first priority regulation would re- 
sult in a racial composition in the Seward Park Extension 
buildings of 80% non-white and 20% white, and that since 
this would act as a tipping factor within the community, 
the Authority was obligated to prevent the formation of 
such non-white pockets rather than to limit itself to the 
Overall current community racial proportions. 484 F.2d at 
1133. The Court accepted in princip.e the concept of a 
pocket ghetto and st.ated that to prove the validity of its 
claim, the Housing Authority must show that the "segregat:ive 
effect of compliance with (its regulation] would be imper- 
missible or, more specifically, that it would create a pocket 
ghetto of the type that would lead to a substantial increase 
in the overall non-white population in the community, pre- 
cipitating a trend toward ultimate ghettoization of the en- 


tire community." 484 F.2d at 1135. 


Plaintiffs, who are in substantially the same 


position as the Housing Authority was in Otero, have not met 
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their burden of proof. Whereas in Otero the claim was 

that a pocket ghetto would be created in the buildings which 
were the subject of the action, here, in contrast, plain- 
tiffs have arbitarily assumed that the critical area is a 
two block section of 91st Street. While this is not an 
unreasonable assumption, in view of the fact that Site 30 
borders on both 90th and 91st Streets and along Columbus 
Avenue, it certainly would be no less reasonable to define 
the critical area as 90th and 9lst Streets from Amsterdam 
to Columbus Avenues, According to this definition, if this 
were the critical area then the percentage of low income 
units would be just over 50%, or 751 out of a total of 1481] 
units. (Ex. S). Alternatively, one could reasonably ex- 
pand the critical area to Central Park West with the re- 
sulting percentage of low income units being 49%, or 1,055 
out of a total of 2,117 units. (Ex. $)., Plaintiffs have 
not shown that their delineation of the critical area in 
which the alleged pocket ghetto would be created is the 
correct one. In the absence of such a showing we find no 
reason to accept it as the basis with which to assess the 
validity of their claim. Moreover, their asserted per- 
centages are subject to question. Plaintiffs include in 
their 80% calculation 399 units of public housing at Stephen 


Wise Towers (Site 29) which is adjacent to Site 30. Yet 
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Commissioner Goodwin testified that on the basis of the 
high income eligibility limits at that project, she does 
not consider it to be low income housing. Again, as 

with the broader tipping analysis, plaintiffs have failed 
to define the generic term upon which they base their 


claims. 


Even were we to accept plaintiffs' delineation 
of the critical area and their 80% calculation, they have 
not demonstrated that construction of public housing on 
Site 30 would in any way precipitate a trend toward the 
ultimate ghettoization of the Area, required by Otero 
whereby plaintiffs were obliged to demonstrate with con- 
vincing evidence that the alleged pocket ghetto on 91st 
Street would lead to the tipping of the Area. This they 
failed to do. 
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VI. HUD's COMPLIANCE WITH NEPA 


Plaintiffs contend that non-compliance with 

the National Environmental Policy Act of 1969 ("NEPA") 
makes illegal the federal decision to fund public hous- 
ing at Site 30. Two arguments are made with respect to 
this issue: (A) the decision is illegal because no en- 
vironmental impact statement was prepared as part of the 
decision making process, and (B) the decision is illegal 
because the environmental review that was conducted by 
HUD was inadequate as a matter of law. We have concluded, 
for the reasons set forth below, that plaintiffs are in- 
correct with respect to both arguments and that defendants 


must prevail on this issue as well. 


A. The Environmental Impact Statement 


Plaintiffs argue, in substance, that NEPA re- 
quires the filing of an environmental impact statement in 
this kind of a situation; that HUD's decision not to file 
such a statement was arbitrary and erroneous, and that 
therefore HUD's decision to fund Site 30 for public hous- 
ing was illegal. We have concluded that HUD did not need 
to file an impact statement; our reasoning is prefaced by 


a discussion of NEPA and HUD's own regulations with regard 


to impact statements. 
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Briefly stated, NEPA makes environmental pro- 
tection part of the mandate of every federal agency; it 
requires federal agencies to make a factual study of the 
effect of a proposed project so that the agencies will be 
able to ascertain whether the benefits of the proposed 
action will outweigh the detrimental factors. Based upon 
such analysis, the agencies may then make an informed de- 
cision as to whether to proceed with a project. The statute 
requires an environmental impact statement only for "major" 
federal actions which "significantly" affect the quality 


of the human environment. 42 U.S.C. §4332(2)(C).>° This 
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30. 42 U.S.C.A. Sec. 4332 provides: 


The Congress authorizes and directs that, 
to the fullest extent possible: (1) the policies, 
regulations, and public laws of the United States 
shall be interpreted and administered in accord- 
ance with the policies set forth in this chapter, 
and (2) all agencies of the Federal Government shall -- 

* * * * * 

(C) include in every recommendation or report 
on proposals for legislation and other major Fed- 
eral actions significantly affecting the quality 
of the human environment, a detailed statement by 
the responsible official on -- 

(i) the environmental impact of the proposed 
action 

(ii) any adverse environmental effects which 
cannot be avoided should the proposal b- imple- 
mented, 

iit) alternatives to the proposed action, 

iv) the relationship between local short- 
term uses of man's environment and the maintenance 
and enhancement of long-term productivity, and 

v) any irreversible and irretrievable commit- 
ments of resources which would be involved in the 
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general legislative language was developed in the guide- 
lines published by the Council on Environmental Quality 


"ane’). 2" Section 3 of these guidelines directed federal 
gu 


Footnote 30 cont'd 


proposed action should it be implemented. 

Prior to making any detailed statement, the re- 
sponsible Federal official shall consult with and 
obtain the comments of any Federal agency which 

has jurisdiction by law or special expertise with 
respect to any environmental impact involved. Copies 
of such statement and the comments and views of the 
appropriate Federal, State, and local agencies, which 
are authorized to develop and enforce environmental 
standards, shall be made available to the President, 
the Council on Environmental Quality and to the pub- 
lic as provided by section 552 of Title 5, and shall 


accompany the proposal through the existing agency 
review processes. 


31. The Council on Environmental Quality is the 
agency established by Title II of NEPA, 42 
U.S.C. §§4341-4347, to serve as a research, 
resource, and advisory body in the Executive 
Office of the President of the United States. 
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agencies to promulgate their own procedures for "identifying 
those agency actions requiring envirormmental statements..." 
Council on Environmentai Quality, Guidelines § 3, 36 Fed. 


Reg. 7724 (1971). 22 


These CEQ guidelines are merely advisory, because 
the CEQ does not have the authority to prescribe regulations 
governing compliance with NEPA. Greene County Planning 
Board v. Federal Power Commission, 455 F.2d 412 (2d Cir. 
1972). Following these CEQ guidelines, however, HUD pub- 
lished Circular 1390.1°° setting forth the detailed pro- 
cedures that it would employ for screening all HUD projects 


to insure its compliance with the Act as to each project. 


32. See also Council on Environmental Quality, 
Preparation of Environmental Impact Qatements, 
(iseap Guidelines, 38 Fed. Reg. 10856-10866 

1973). 


33. HUD initially promulgated draft procedures, 
37 Fed. Reg. 22673 (1972) which became in- 
corporated in its final regulations, effective 
July i, 1973. 
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HUD Circular 1390.1 established certain "thresholds" 
that are used to isolate those projects that may be major 
federal actions significantly affecting the quality of the 
human environment. A project passing the first thresh- 

hold is then given special mvironmental consideration and 
study. This means that the project must be thoroughly in- 
vestigated, and the HUD office involved must either file a 


"negative statement" indicating that approval of the pro- 


ject application is consistent with established HUD policy 


and standards and that the project would have no Signifi- 


EE 


cant adverse effect on the environment or, if unresolved 
environmental issues or concerns remain, the HUD office must 


draft and circulate a detailed environmental impact statement. 


These regulations established the rule that pro- 
posed apartment projects of one hundred or more units (in- 
| cluding Site 30 with its 160 units) require a "Special 
Environmental Clearance." Additionally, paragraph 3 of HUD 
| Circular 1390.1, Appendix A, states that issues raised by 
| opponents and supporters of HUD projects shall be given care- 


34 


ful consideration, See Hiram Clarke Civic Club, Inc. v. 


lynn, 476 F.2d 421, 423-24 (5th Cir. 1973). 


34. Paragvaph 3 states: 


= 


‘Special Environmental Clearance" for projects and 
major changes: That additional review of environmental 
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The precise question before us, then, is 
whether the negative statement or Spécial Environmental 
Clearance prepared by HUD, which concluded that the public 
housing project on Site 30 would not’ have a significant 
adverse gact on the environment, complied with the man- 


date of NEPA and with HUD's own guidelines. 


Footnote 34 cont'd 


consequences which shall be applied to larger 

size projects with greater environmental Sig- 
nificance (including all projects above thresh- 
olds in Appendix A) and to projects which are 
controversial with regard to whether or not HUD 

and other appropriate environmental policies and 
Standards are being met, or precedent-making in 
the sense that important environmental circum- 
stances are not treated in HUD's central office 
guidance documents. For this purpose, the HUD 
Environmental Clearance Worksheet see (Appendix 

B) is suggested. All special environmental clear- 
ances shall result in either (a) a negative state- 
ment signed by the head of the HUD Field office..., 
indicating that approval of the application is con- 
sistent with established HUD policy and standards 
and would have no significant adverse effect on 
the environment, or ?b) if there are still unre- 
solved environmental issues and concerns, the draft- 


ing and circulating of a 102(2)(C) environmental 
statement. A negative statement or a en- 
vironmental statement shall become part of the 
application file and shall accompany the applica- 
tion through the HUD review and decision process. 


(emphasis in the original). 
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The appropriate standard for reviewing HUD's 
threshold determination that an environmental impact state- 
ment was not required here is whether that decision was 


"arbitrary" or "capricious" under §10(e) of the Administra- 


tive Procedure Act 5 U.S.C. §706,. Hanly v. Kleindienst, 
471 F.2d 823 (2d Cir. 1972).°° See also Calvert Cliffs’ 


Coordinating Committee v. A.E.C., 449 F.2d 1109, 1115 (D.C. 


Cir. 1971); Transcontinental Gas Pipe Line Corp. v. Hacken- 


sack Meadow'ands Development Comm., 464 F.2d 1358, 1365 
(3rd Cir. 1972); Conservation Council of North Carolina Vv. 
Froehlke, 340 F.Supp. 222, 225 (M.D.N.C. 1972), Citizens 
for Reid State Park v. Laird, 356 F.Supp. 783 (D. Mo. 1972) 


In applying this standard to HUD's determination 


that the proposed public housing project would not signifi- 


cantly affect the environment, we must first define the term 


"significantly" as it is used in §108(2)(C) and then determine 


Hanly v. Kleindienst, supra, involved a NEPA study 
OF the proposed construction of a jaii as part of 
the Court House Annex being built in the Foley 
Square neighborhood. Tt: case was remanded twice 
by the Court of Appeals, “irst as Hanly v. Mitchell, 
460 F.2d 640 (2d Cir. 1972)(hereafter Manly I 

and then as titled above (hereafter "Hanly II"). 
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what are the appropriate environmental criteria that must 
be considered in a NEPA study. As to the Jirst task, the 


Second Circuit has interpreted the amorphous term as follows: 


"In the absence of any Congressional or ad- 
ministrative interpretation of the term, 

we are persuaded that in deciding whether 

a major federal action will 'significantly' 
affect the quality of the human environment 
the agency in charge, although vested w‘th 
broad discretion, should normally be required 
to review the proposed action in the light of 
at least two relevant factors: (1) the ex- 
tent to which the action will cause adverse 
environmental effects in excess of those cre- 
ated by existing uses in the erea affected by 
it, and (2) the absolute quantitative adverse 
environmental effects of the action itself, 
including the cumulative harm that results 
from its contribution to existing adverse 
conditions or uses in the affected area." 
Hanly v. Kleindienst, 471 F.2d at 830-831. 


As to the range of environmental criteria that 
must be considered, plaintiffs contend that psychological 
and social as well as fhysical factors must be included, also 
that HUD was required to analyze issues such as neighbor- 
hood stability and community attitudes and fears. Speci- 
fically, plaintiffs claim that HUD should have determined 
whether the proposed project would cause the Area to "tip." 
Defendants respond that a NEPA study does not require an 
analysis of psycholocivcai and social factors and that al- 
though HUD's study does not specifically mention the word 
' 


"tipping," it did consider those measurable factors which 
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bear upon the project's social impact, including the per- 
centage of minority residents and the quality of community 
services and facilities, and on that basis HUD conc luded 
that the project would not cause tipping. Finally, defend- 
ants contend that issues such as the propensity of low in- 
come persons to commit anti-social acts and community fear 
of we presence or influx of low income persons are not 
measurable factors and therefore not part of a tipping or 


social impect analysis. 


The concept of tipping as defined in Otero is a 
racial population change in a community over a short period 
of time. Plaintiffs claim that a study of tipping necessarily 
involves an analysis of Psychological and sociological factors 
relating to the attitudes and fears of community residents, 
There was considerable testimony by plaintiffs' witnesses, 
both expert and Area residents, that there is a rapidly grow- 
ing fear in the Area of increasing crime and ghettoization, 
and that these attitudes are attributable to the increasing 


number of low income families, particularly the Squatters, 


The issue is two-fold: (1) Whether NEPA requires 
consideration of those tangible factors such as the inci- 
dence of crime and the quality of schools which are che basis 
for social attitudes of residents; and (2) Whether such atti- 
tudes must also be weighed independently of the tangible 


factors upon which they may be based. 
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The law is clear that the requisite environmental 
analysis includes physical, social, cultural and aesthetic 
¢c'mensions. Hanly I, 460 F.2d 640 (2d Cir. 1972), a lead- 


ing case interpreting NEPA in this Circuit, states positively: 


"The Nativnal Environmental Policy Act 
contains no exhaustive list of ‘environ- 
mental co- silerations,' but without ques- 
tion its aims extend beyond sewage and 
garbage and eve: .eyond water and air 
pollution. See .y v. Velde, 451 F.2d 1130 
(4th Ci-. 1972, oose Hollow Foothills 
League v. Romney, 334 F.Supp. 877 (D. Or. 
). The Act must be construed to in- 
clude protection of the quality of life 
for city residents. Noise, traffic, over- 
burd2ned mass transportation systems, crime, 
congestion and "ren availability of drugs 


all affect =be ». 'an ‘environment' and are 
surely results eae ‘profound influences 
of ... high-de. ity urbanization [and] in- 


dustrial expans..n.' Section 101(a) of the 
Act, 42 U.S.C. §4331(a)." Hanly I at 647. 


Thus issues such as percentage of minority residents or 


proximity of public housing projects and the quality of com- 


munity services such a: ~'. degree of crime, police pro- 
tection, schools, ‘© .-. 3, fire protection, recreation, 
transportation a1 .al establishments are essential 


to a NEPA study. 


Plaintiffs argue, however, that increasing the 
number ©f ‘ow income families will "tip" the Area because 
chey wiil cause a rise in the incidence of crime and anti- 


social behavior in the Area such that middle income residents 
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out of fear for the safety and stability of the Area will 


flee. Accordingly, they argue, the NEPA study of the en- 
vironmental impact of public housing on Site 30 should have 
included an analysis of its effect upon the incidence of 


crime and its impact upon the attitudes of the comminity. 


We find, however, that community attitudes and 
fears, or the propensity of certain economic or racial 
groups to commit anti-social behavior, do not lend them- 
selves to the same type of objective analysis and are not 
required in a NEPA study. In Hanly II, supra, plaintiffs 
contested the failure to consider the psychological and 
sociological effects upon the residents of the Foley Square 
neighborhood brought about by the construction of a jail 
within the new Court House Annex. Though the Court did 


not expressly decide the issue, it nevertheless observed: 


For the most part plaintiffs' opposition 
is based upon a psychological distaste for 
having a jail located so close to residen- 
tial apartments, which is understandable 
enough. It is doubtful whether psycholo- 
gical and sociological effects upon neigh- 
bors constitute the type of factors that 
may be considered in making such a deter- 
mination since they do not lend themselves 
to measurement. Hanly II at 833. 


Unlike factors such as noise, which can be 
related to decibels and units which meas- 
ure'duration, or crime, in which crime sta- 
tistics are available, psychological fac- 
tors are not readily translatable into con- 
crete measuring rods. Hanly II at 833 n.10. 
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Similarly, in Nucleus of Chicago Homeowners 
Association v. Lynn, 372 F.Supp. 147 (D. Ill. 1973), 


plaintiffs sought to enjoin the construction of a low in- 
come housing teint on the ground that HUD, in its NEPA 
study, failed to consider the effect of the social character- 
istics of low income people upon the neighborhood. The 
complaint was dismissed after trial. Plaintiffs asserted 
that low income people "possess a higher prepensity toward 
criminal behavior and acts of physical violence, a dis- 
regard for the physical and aesthetic maintenance of real 


and personal property, and a lower commitment for hard work," 


St2ra at 149, The court found that measuring human behavior 
‘Fas and analyzing its consequences on the environment "is an 
espe-fally difficult, if not impossible, task," relying 

upor mly iI, supra, and Cross v. Havris, 418 F.2d 1095, 
1107 \D.c. Cir. 1969). As to whether the social character- 
istics of public housing tenants constitute an environ- 
mental consideration within the scope of NEPA, the Court 


took the position that: 


"Environmental impact in the meaning of the 
Act cannot be reasonably construed to in- 
clude a class of persons per se. The pro- 
visions of the Act concern actions which 

harm or affect the environment. Therefore, 
the social and economic characteristics of 
the potential occupants of public housing as 
such are not decisive in determining whether 
an impact statement is required under the Act. Pr) 
The relevant consideration is whether acts or 

actions resulting from the social and economic 
characteristics will affect the environment." 

372 F.Supp. at 149, 
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Plaintiffs' expert witnesses have testified similarly that 
aside from welfare families and those headed by a single 

parent, low income families could not be associated with a 
propensity for social problems. (Tr. 231, 2547). Another 
expert called for the purpose of assessing the adequacy of 
the HUD study stated that though fears may contribute to 

neighborhood instability, they may be irrelevant to actual 


facts. (Tr. 2852). 


Accordingly, neither the alleged antisocial pro- 
pensities of low income persons nor the fears which their 
increasing presence may engender are objective criteria of 
community stability and as such do not fall within the ambit 
of a NEPA study. We conclude therefore that determination 
by HUD that the conversion of Site 30 to public housing 
would not "significantly" affect the environment was not 
arbitrary or capricious. Further, we reiterate our find- 
ing that no convincing proof on this point exists in the 
record before us; certainly to engage in inferences instead 


would be both unwarranted and dangerous. 


B. The Special Environmental Clearance 


Plaintiffs argue, alternatively, that HUD's en- 
vironmental study, the Special Environmental Clearance (Ex. 


E), was inadequate as a matter of law. Among plaintiffs' 


criticisms are tat the study failed to consider community 


_ Opposition to the project; that it ignored 1 large numbex 


of the proposed project's environmental consequences; that 
HUD did not conduct an independent analysis of environmental 
issues, and that the study failed to consider alternatives 
to the proposed project. We find, however, that the study 


is satisfactory in all these respects, 


HUD's study (Ex. E) must be sustained if its 
findings that construction of 160 units of public housing 
on Site 30 were based upon adequate coverage of the re- 
quisite criteria defined above and are supported by the 
facts adduced at trial. The burden rests upon plaintiffs 
tc raise substantial environmental issues and to establish 
that HUD's findings are based upon inadequate evidentiary 
development. Only to that extent do we consider evidence 
on the environmental impact of the proposed project in order 
to determine the reasonableness of HUD's findings. Hiram 
Clarke Civic Club, Inc. v. Lynn, supra at 425. See also 


Save Our Ten Acres v. Kreger, 472 F.2d 463 (5th Cir. 1973). 


The study is made up of several parts. The fixgt 
part is a one-page statement of the ultimate conclusion 
the* “\2 proposed project will not have a "significant ad- 
vers. impact on the environment." The statement also points 


out t: 2. chere was a "considerabie organized opposition to 
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the project... motivated by alleged social impacts... [but 
such] impacts are not environmental impacts within the con- 


text of Section 101\%) of NEPA." 


Plaintiffs contend that HUD failed to consider 
community opposition to the proposed project or to pro- 
vide an opportunity for the community to express its views 
regarding the environmental review. While there is no 
statutory provision on the subject, the law is now clear 
that, consistent with the obligacion to "affirmatively de- 
velop a reviewable envi~onmental record...even for purposes 
of a threshold section 102(2)(C) determination," Hanly I, 
Supra at 647, before a threshold determinati- of signifi- 
cance is made, “the responsible agency must give pn ‘ice to 
the public of the proposed major federal action anu an 
opportunity to submit relevant facts which migh* oear upon 
the agency's threshold decision." Hanly II at 836. More- 
over, Section 5(a)(3) of HUD's own regulations provides 
that "issues raised by opponents...of the HUD actions shall 
be carefully examined to determine whether the project in- 


volves significant environmcatal impacts." 


HUD has complied with that obligation. The NEPA 
study includes several letters from officers of CONTINUE 
setting forth in detail its opposition to the pre ject and 


Mr. John Maylott, director of the New York City area office 
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of HUD at the time (the study was completed in April, 1972) 
testified that on numerous occasions he met with opponents 
of the pro ‘ect to;ascertain their views (Tr. 3092-93). 

Thus, plaintiffs had ample opportunity to make known their 


views and submit facts relevant to the determination. 


The second part of HUD's NEPA study consists of 
a four-page Special Environmental Clearance Worksheet. This 
section briefly addresses the five criteria set forth in 
Section 4332 of NEPA which must be analysed if a "detailed" 
environmental statement were required, as well as population 
density, the quality of community facilities serving the 
Area, and the incidence of crime. In respect to population 
density, the facts show that Site 30 will contain 160 units 
of which at least 16 will be for the elderly, a maximum pop- 
ulation of 576 persons and a normal maximum number of children 
of 356. Neither the population density nor the dwelling 
unit density will significantly alter or be incongruous 
with the immediately surrounding area. With respect to 
public schools, all elementary and intermediate schools are 
under-utilized, and the overcrowding in the high school is 
being alleviated by new construction. Other community fa- 
cilities such as health, recreation, cultural and trans- 
portation facilities were found to be adequate; no issue of ¥- 


inalequacy has been raised by plaintiffs. In respect to 
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crime, 1971 statistics placed the Area in the "high per 
capita" as to robberies and burglaries and "intermediate" 
as to auto thefts and homicide. The study concludes that 
there is no basis on which to conclude that the project 


would have an impact upon the incidence of crime in the Area. 


The next portion of NEPA's study consists of a 
13-page draft environmental clearance worksheet prepared 
by the New York City Housing Authority (Ex. E-l). Part 
G of the worksheet states that Site 30 will have seventeen 
stories of which the ground floor will be commercial and 
that 32 of the units are preliminarily designated for the 
aged. 7° The project will be "an integral part of the area," 
will serve the needs of the relocatees "whose need for hous- 
ing can only be met through the provision of low-rent pub- 
lic housing." Part H of the report, the state”? purpose of 
which is to analyze "physical, social, and aesthetic dimen- 
sions," begins with an analysis of the housing stock describ- 
ing them as in "good condition" of which "many have become 
cooperatives in recent years." As to the brownstone streets, 
"Trees and backyard gardens have been planted and many streets 


have regained much of their original charm." Adequate 


36. Mr. Fried testified that this was inaccurate and 
that only 16 units were specifically designatedfor 
the elderly (Tr. 654). 
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transportation is accessible. Public facilities serving 
the proposed site include four fire stations, four police 
stations, and five health facilities and hospitals. In 

the surrounding district there are 15 public housing de- 
velopments with 5,266 units and 24 moderate income units 
with 10,795 units; and of a population of about 232,000, 
80% are white, 12% Negro, and 8% Puerto Rican. The schools 
are less crowded and’ newer than in most areas of New York 
City. P sate and parochial schools have greatly expanded, 
and sucn local private schools as Ethical Culture, Columbia 
Grammar, Franklin, Baldwin, Bentley, Trinity, Collegiate 
and Walden attract students from all over Manhattan. The 
building of the project itself will create job opportunities 
for minority persons. ‘The Area has many cultural and rec- 
reational facilities, and the financial commitment to it 
has produced "sound housing and supporting services for 


residents of all income levels..." 


In Part I, the Housing Authority concludes that 
it foresees no adverse influence created by the development. 
In Part J, the Authority concludes that there are no alterna- 
tive site locations because of the scarcity of land. To shun 
the West Side Urban Renewal Area in favor of outlying sites 
"would be to relegate the inhabitants of these areas to the 


worst possible housing and environmental conditions with all 
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the evils concomitar vo such an existence." There are 
135,000 families on the Authority's waiting list who 


“urgently require letter housing." 


The next portion of HUD's study includes data on 
zoning and data on air pollution, also CONTINUE's assertions 
and complaints. The foilowing portion includes HUD's four- 
page evaluation of the application for Site 30; this evalu- 


ation includes many of the statistics reviewed above. 


We find that the HUD study in its totality gave 
Satisfactory coverage to both the environmental and social 
factors requisite to a NEPA analysis. While the evidentiary 
basis for its conclusions wgarding the incidence of crime 
and the quality of Area schools is deficient in that it fails 
to develop a reviewable ervironmenta: record, the testimony 
adduced at trial (supra at Part V) demonstrates that HUD' s 
conclusions in respect to these issues were reasonable and 


supported by the evidence. 


Plaintiffs claim however that the NEPA study was 
inadequate because HUD did not conduct an independent analysis 
of environmental issues, that HUD relied on information 
supplied by the Housing Authority. NEPA is specifically 
directed to the agency with overall responsibility for a 


proposed federal action and that agency must make its own 
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independent, balanced judgment of the environmental impli- 


cations of the proposed action. Greene County Planning 
Board v. Federal Power Commission, 455 F.2d 412 (2d Cir. 


1972); Calvert Cliffs Coord. Com. v. United States Atomic 
Energy Comm., 449 F.2d 1109 (D.C. Cir. 1971). See also, 
Scenic Hudson Preservation Conference v. F.P.C., 354 F.2d 
608 (2d Cir. 1965), cert. den. sub. nom. Consolidated 
Edison Co. of New York v. Scenic Hudson Preservation 
Conference, 384 U.S. 941 (1966). The reason for this re- 


striction is that: 


"Certification by another agency that its 

own environmental standards are satisfied 
involves an entirely different kind of judg- 
ment. Such agencies, without overall respon- 
sibility for the particular federal action in 
question, attend only to one aspect of the 
problem: the magnitude of certain environ- 
mental costs. . . . Thus the balancing analy- 
sis remains to be done. It may be that the 
environmental costs, though passing prescribed 
standards, are nonetheless great enough to ott- 
weigh the particular economic and technical 
benefits involved in the planned action. The 
only agency in a position to make such a judg- . 
ment is the agency with overall responsibility 
for the proposed federal action -- the agency 
to which NEPA is specifically directed." 
Calvert Cliffs, supra, at 1123. 


Moreover, where the judgment relied upon is that of the appli- 


K 


that the applicant's statement may be based upon self-serving 


assumptions. See Greene County Planning Bd. v. F.P.G., supra 
at 420. 


cant, i.e. the Housing Authority, there is the possibility 
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Here, however, while HUD did in fact rely upon 
information supplied by the Housing Authority in its appli- 
cation (the Draft Environmental Worksheet), HUD made an in- 
dependent analysis and judgment based upon all the information 
available to it. Moreover, that analysis uncovered the only 
significant inaccuracy in the application regarding the 
existence of community opposition to the project, and HUD 
officials met independently w‘*th those opposed in order to 
ascertain their views. This demonstrates not only did HUD 
exercise independent judgment but also that it verified the 
quality of the information submitted. The cases upon which 
plaintiffs rely are inapposite for they involve situations 
wherein the agency charged with a NEPA study substituted 
the judgment of another agency. See Calvert Cliffs, supra; 
Greene County, supra. We have found no authority for the 
proposition that HUD may not rely upon information submitted 
by another agency so long as it makes its own judgmeut as to 


the environmental impact of a proposed project. 


Finally, plaintiffs contend that the study was 
inadequate in that it failed to consider alternatives to the 
proposed project or its cumulative effect in the context of 
related government actions, and that an environmental impact 
statement should have been prepared relative to the whole 
Area. As to the last claim, we fail to see its relevance to 


the issue before us -- whether HUD's NEPA study approving 
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Site 30 is supported by the facts. As to consideration 

of alteriatives, this is required only in an environmental 
impact statement; HUD had determined that such a statement 
is not necessary because the project will not significantly 
affect the environment. Moreover, the Housing Authority 
stated in its draft environmental clearance worksteet that, 
considering the scarcity cf available sites and the unmet 
needs for public housing, there are no alternatives. As 

to consideration of related governmental actions, such as 
the tenancy of certain midé'e income buildings with low 
income tenants in excess of 30% as allegedly planned, the 
leasing of middle income designated units for welfare fami- 
lies and the conversion of Site 4 to public housing, HUD 
found that the Area was being developed according to an 
approved urban renewal plan, thai Lhe proposed project was 
ccnsistent therewith and that from an evaluation of the 
Area, its raw numbers and hysical condition and the quality 
of its community services, the building of a public hous- 
ing project on Site 30 would have no adverse environmental 
impact. This, in our judgment, constitutes an adequate 
consideration of cumulative impact measured by the stand- 


ard set forth in Hanly Il, supra. 


Accordingly, we conclude chat plaintiffs' attacks 
are ineffective. Under the circumstances before us we find 
that. HUD did not need to file an environmental impact state- 
ment and that the environmental study which it did conduct 


was legally sufficient. 
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VII. THE CITY'S APPROVAL OF THE CONVER. _N 
OF SITES 4 AND 30 

Plaintiffs have raised an additional issue in 
their post-trial memoranda regarding the approval by the 
various City agencies of the conversion of Sites 4 and 39 
from middle income to public housing. They contend that 
such changes in land use designation under an urban renewal 
plan require a formal plan change which must be processed 
pursuant to Article 15 of the New York General Municipal 
Law and the National Housing Act of 1949, Section 105(a) 
and (d). Processing pursuant to these statutes requires 
certified approval by HDA, the State Commissioner of Hous- 
ing and Community Renewal, the City Planning Commission, 
the Boardd Estimate and the Feieral Government. Defend- 
ants concede that approval of the changes was effected pur- 
suant to Section 150 of the New York State Public Housing 
Law rather than Article 15 of the General Municipal Law. 
They claim, however, that the substantive requirements of 
both statutes are essentially identical and that plaintiffs 
therefore can claim no injury or denial of a fundamental 


right. 


This issue was not among those stipulated to at 


trial. Moreover, despite the testimony of numerous federel, 


state and city officials, plaintiffs made no inquiry as to 


a 


oo 
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the proper mechanics sf effecting convers'on of Sites 4 
and 30, such that the issue might have been properly met 
and clarified at trial. However, inasmuch as this issue 
is reasonably related to those raised at trial and in the 
pleadings, we consider it to the extent of determining 
whether failure to process the chanzes pursuant to the 
General Municipal Law deprived P»esatiffs of any sub- 


stantive right or of procedural due process, 


Because the Housing Authority has jurisdiction 
over public housing projects in the City, HDA requested the 
Authority to prepare a Plan and Project for public housing 
on both Sites 4 and 30 for submission to the City Pianning 
Commission and the Board of Estimate, pursuant te Section 
159 of the Public Housing Law. The Plan and Project for 
Site 4 (Ex. 23) was submitted to the City Planning Com- 
mission which, after a public hearing held on July 5, 1970, 
unanimously approved the conversion to public housing and 
found it consistent with the Plan. (Ex. 24). Both the 
Pian and Project and the Report of the City Planning Com- 
mission establish that the site change was considered with- 
in’ the tramework of the Area and its plan. The Plan and 


Project states in relevant part: 
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"The site [Site 4] has been designated for 

redevelopment as part of the West Side Ur- 

ban Renewal Plan. The project will serve 

as a relocation resource for tenants who 

will be displaced from other sites still 

to be developed within the urban renewal 

aves,” (Ex, 23; 9.1), 

The Site 4 public hearing before the Board of 

Estimate took place on September 17, 1970. The Board's 
resolution (Exhibit 28) approved the City Planning Com- 
mission's Report on the Site 4 change and HDA's Site 4 Plan 
and Project, and authorized a conveyance of the Site 4 prop- 
erty to the Housing Authority for the proposed project. The 
Board's resolution also identified the Project as Site 4 
in the Area and states that the Project will serve as a re- 


location resource for tenants displaced from the sites with- 


in this Area. 


The same procedure was followed for the conversion 
of Site 30 to public housing. At the request of HDA, the 
Housir..; Authority prepared and submitted to the City Plan- 
ning woamission a Pls. and Project for public housing on 
Site 30, which is replete with references to both the Area 
and Plan. (Ex. 25). A public hearing was held before the 
City Planning Commission on June 23, 1971. Its report (Ex. 
26, p.5) approves conversion of the site to public housing 


and states that the change is necessary "to help achieve 
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the goals of the West Side Urban Rer wal Project." The 
Report discusses many of the issues raised in this liti- 
gation, i.e. squatters, allocation of low income units and 
relocation priorities, and states: 

"All new housing in the West Side Urban 

Renewal Plan, including that proposed 

for Site 30, was intended to provide re- 

location for on-site tenants displaced 

by the renewal activity." (Ex. 26, a 

The final approval for the Site 30 change was 

granted by the Board of Estimate after public hearing on 
November 1], 1971. The Board's resolution (Exhibit 27) 
adopted the Commission's report and approved the change in 
site designation in essentially the same terms as for Site 
4. It should be noted that twenty-two (22) speakers appeared 
at the Board's public hearing, for and against the change 
under consideration, including representatives of Trinity and 


CONTINUE as well as Messrs. Starr and Fried. 


The fundamental requisite of due process is the 
Opportunity to be heard, to be aware that a matter is pend- 
ing, to make an informed choice whether to acquiesce or con- 
test and to assert before the appropriate decision-making 
body the reasons for such choice. Mullane v. Central Hanover 
Bank and Trust Co., 339 U.S. 306, 336 (1950); Grannis v. 
Ordean, 234 U.S. 385, 394 (1914). In light of the full 
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hearings held with respect to the conversion of each site 
before both the City Planning Commission and the Board of 
Estimate, it cannot be said that plaintiffs did not have 

fuil and ample opportunity to express their opposition. 
Moreover, the reports of both the Commission and the Board 
establish that the conversion of both sites was considered 

in light of the Plan and found to be consistent with the 
overall development of the Area. Plaintiffs have failed om 
to establish that consideration of the proposals under the | i 
General Municipal Law rather than the Public Housing Law | 
would have in any way resulted in the use of different cri-| 


teria, let alone a different conclusion. 


As to the consent of the State Commissioner of 
Housing and Community Renewal, Article 15, Section 514 of 


the Urban Renewal Law provides in pertinent part as follows: 


"§514. Filing of proposed plans 


* * * * * * 


Upon receipt of a copy of a proposed 
urban renewal program, or any proposed 
change therein, the commissioner may 
transmit his criticism and suggestions 
to the municipelity or agency, as the 
case may be. No change in an urban re- 
newal program assisted by state loans, 

eriodic subsidies or capital grants ma 
ec made by a municipality or agency with- 
out the approval of the commissioner," 
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Defendants concede that no such cons-nt was ever obtained 
pursuant to that statute. However, it is clear t.om the 
testimony of the current Commissioner, Lee Goodwin, that 
the State has no objection to and is in fuil accord with 
the construction of public housing on Sites 4 and 30. We 
conclude for the purpose of this litigation, and in light 
of plaintiffs' failure to raise this issue um . the last 
minute (a lapse of almost 2 1/2 years from the commencement 
of the action to the conclusion of trial), that the im- 
plicit approval of the Commissioner sufficiently satisfies 
the substantive requirements of Section 514 to defeat plain- 


tiffs' claim. 


Margulies v. Lindsay, 31 N.Y. 2d 168 (1973), on 
which plaintiffs rely, involved the Forest Hills Public 
Housing Project; it is inarssite. The issue there was 
the necessity of a resubmission to the City Plauning Com- 
mission and Board of Estimai: of a new Plan and Project for 
public housing because of a change in the number, height 
and bulk of the proposed building after the project had been 
once approved at earlier public hearings. There is no re- 
quirement here for another public hearing, since the issues 
in controversy were fully explored at the hearings already 
held and there has been no proposed change since those 


hearings. Plaintiffs do not contend that the Site 30 and 
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4 projects have substantially changed such that a hew 
series of public hearings is required, but rather that » 
the initial hearings were d «ctive. Accordingly, Merguilies 


is inapplicab’2 to this case. 


As to the issue of federal approvs!, Section 105 
(a) of the National Housing Act provides that contracts for 
loans or capital grants by the Federal Government require 
that the Urban Renewal Plan be approved by the local govern- 
ing body and that the approval include certain findings. As 
pointed out above, the changes in the Plan were clearly 
approved by the City's local governing body (the Board of 
Estimate), and the required findings, although not stated i 
formally in the Board's resolution or in the precise languag- i+} 
called for by the General Municipal Law, are present through- 
out the City Planning Commission's Report in each case, which 
Reports were adopted and approveu in each of the Board's 
resolutions. Section 105(d) of the National Housing Act 
provides that no land for any project assisted under Title 
I of the National Housing Act be acquired by the locet 
public agency (City of New York) except after public heering 
on notice. Since no issue of improper land acquisition is f E/ 


involved in this litigation, Section 105(d) is inapplicable. 
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The change in designation for Site 30 was clearly 
processed through and approved by HUD. That approval took 
the form of its NEPA study (Exhibits E, E-1), Site Selection 
Criteria Study (Exhibit B) and, of course, ultimately, its 
execution of an amendment to the Annual Contributions Con- 
tract between the Federal Government and the Authority 
relative to fundi1g°the construction of the Site 30 project 
(exhibit AD). Since construction of the Site 4 project de- 
pends on federal funding, currently not available, the vari- 
ous studies required prior to funding have not yet been un- 


dertaken by HUD. 


This case has troubled us greatly. The goal of a 


racially, ethnically, and economically integrated community 


is sought by many but the road to achieving it is protracted and 


ofttimes perilous, a course frequently encountered where ob- 
jectives are laudatory. The hopes, fears and needs of dif- 
ferent classes and races must somehow be reconciled if ur- 
ban peace is to be attained. Our resolution of this liti- 


gation is, we hope, one more step towards that end, 
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For the reasons set forth above, therefore, 
we conclude that the evidence presented by plaintiffs 
is factually and legally insufficient to warrant the re- 
lief sought. Accordingly, with the exception of plain- 
tiffs' motion for counsel fees, which we will consider at 
a later time, judgment shall be entered in favor of de- 


fendants,. 


The foregoing shall constitute the Court's 


findings and conclusions of law. 


SO ORDERED: 


A New York, N.Y. 
November 15, 1974 


f 
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